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SUMMARY
Authorizes a warrantless arrest for shoplifting not committed in the presence a police officer.
Major Provisions
Authorizes a peace officer to make a warrantless arrest for shoplifting not committed in their presence if the officer has reasonable cause to believe that person has shoplifted. 
Provides that, unlike for other misdemeanors, a peace office does not have to release a person for which there is probable cause to believe that the person arrested is guilty of shoplifting. 
COMMENTS
Effect of the Bill: Existing law generally requires that a peace officer obtain a warrant prior to making a misdemeanor arrest for an offense that did not occur in the officer's presence. Exceptions under the statute at issue in this bill include violations of domestic violence protective or restraining order; an assault or battery of a significant other, as specified; or carry a concealed firearm within an airport. (Penal Code, Section 836, subds. (c)-(e).) Other exceptions include, among others, an assault on a firefight or paramedic (Penal Code, Section 836.1), or driving under the influence of alcohol when the person is involved in a crash. (Vehicle Code, Section 40300.5, subd. (a).)
This bill would add shoplifting to the list of crimes for which a warrantless arrest may be made when the crime was not committed in the officer's presence. 
This bill would also provide that, unlike for other misdemeanors, a peace office does not have to release a person for which there is probable cause to believe that the person arrested is guilty of shoplifting. Under existing law, a person arrested by a peace office for a misdemeanor must be released, except in limited circumstances. (Penal Code, Section 853.6, subd. (i).) 
For example, existing law provides that an officer is not obligated to release a person arrested for a misdemeanor if there is reason to believe that the person would not appear at the time and place specified on the notice to appear. (Penal Code,Section 853.6, subd. (i)(9).)There is also an exception to the release requirement when there is a reasonable likelihood that the person would resume committing offenses, or where the person has outstanding warrants. (Penal Code, Section 853.6, subd. (i)(4) & (6).) Moreover, a peace officer is not required to release a person if that person has been cited, arrested, or convicted for misdemeanor or felony theft offense from a store in the previous six months. (Penal Code, Section 853.6, subd. (i)(11).) Put simply, under existing law, many people arrested for shoplifting are already not required to be released. 
Indeed, this bill would authorize a peace officer to hold a person who is not a threat, has no outstanding warrants, is unlikely to continue shoplifting, has not shoplifted in the last six months, and is likely to show up as required for their scheduled appearance before a magistrate. Detaining such people is contrary to the Legislature's intent "that the disposition of any criminal case use the least restrictive means available." (Penal Code, Section 17.2, subd. (a).)
Further, one would perhaps be justified in raising concerns about how some in law enforcement will exercise the discretion to hold or release people arrested for shoplifting. (See Premkumar, Police Use of Force and Misconduct in California, PPIC (Oct. 2021) <https://www.ppic.org/publication/police-use-of-force-and-misconduct-in-california/ > [last visited Apr. 4, 2024] ["Black people are substantially overrepresented"]; Lofstrom, Racial Disparities in Law Enforcement Stops, PPIC (Oct. 2021) <https://www.ppic.org/publication/racial-disparities-in-law-enforcement-stops/ > [last visited Apr. 4, 2024]; Lofstrom, Racial Disparities in California Arrests, PPIC (Oct. 2019) <https://www.ppic.org/publication/racial-disparities-in-california-arrests/> [last visited Apr. 4, 2024]; Sewell, Supervisors approve settlement over Antelope Valley racial profiling, L.A. Times (Apr. 28, 2015).) The L.A. County District Attorney's Office reported "that over 47%of those incarcerated for misdemeanors have a mental health disability, 60% have substance use disorder, and 20% of all arrests [for misdemeanors] involve individuals who are unhoused." (Racial and Identity Profiling Advisory Board, Annual Report 2023, at p. 97 <https://oag.ca.gov/system/files/media/ripa-board-report-2024.pdf> [last visited Apr. 5, 2024].) 
Incarceration for any length of time may have significant collateral consequences, including loss of a job or housing. (McCann, How "Collateral Consequences" Keep People Trapped in the Legal System, Vera Institute (Nov. 29, 2023) <https://www.vera.org/news/how-collateral-consequences-keep-people-trapped-in-the-legal-system> [last visited Nov. 29, 2023].) 
For undocumented Californians, incarceration may result in deportation. (McCann, supra; L.A. District Attorney's Off., Special Directive: Misdemeanor Case Management (Dec. 2020), p. 1 <https://da.lacounty.gov/sites/default/files/pdf/SPECIAL-DIRECTIVE-20-07.pdf>; see San Ramon, Orange County Sheriff's cooperation with ICE sees spike in inmate transfers, L.A. Times (Mar. 26, 2024) <https://www.latimes.com/socal/daily-pilot/entertainment/story/2024-03-26/orange-county-sheriffs-cooperation-with-ice-sees-spike-in-inmate-transfers> [last visited Mar. 29, 2024].)
This Bill Provides Fewer Guardrails Than AB 2943 (Zbur) of the current legislative session: This bill would authorize a peace officer to make a warrantless arrest for shoplifting not committed in their presence if the officer has reasonable cause to believe that person has shoplifted. AB 2943 (Zbur) would also allow for a warrantless arrest in that situation. However, unlike this bill, AB 2943 would require probable cause to make an arrest to include either 1) a sworn statement obtained by the officer from a person who witnessed the person to be arrested committing the alleged violation; or 2) the officer observing video footage that shows the person to be arrest committing the alleged violation. This bill contains no provisions limiting when probable cause to make a warrantless arrest exists.
Additionally, this bill provides that, unlike other for other misdemeanors, a peace officer does not have to release a person for which there is probable cause to believe that the person arrested is guilty of shoplifting. AB 2943 contains no such provision.
According to the Author
"As California grapples with an increase in retail theft, [this bill] would authorize a peace officer to make a warrantless arrest for a misdemeanor shoplifting offense not committed in the officer's presence if the officer has probable cause to believe that person has committed shoplifting.
"Retail theft continues to impact small and large businesses alike, our California economy, and the safety and wellbeing of our communities. Today, we stand at a pivotal moment to address a challenge that has been allowed for far too long."
Arguments in Support
According to the California Business Properties Association, "[This bill] offers a pragmatic approach to addressing the challenges associated with misdemeanor shoplifting offenses, particularly for items totaling $950 or less. By enabling law enforcement officers to make warrantless arrests based on probable cause, even if they were not present when the crime occurred, this bill strengthens the tools available to deter and address retail theft effectively. 
"CBPA is committed to ensuring the safety and security of the business environment in California. The ongoing retail theft crisis not only endangers the well-being of consumers and employees but also imposes significant financial strains on businesses."
Arguments in Opposition
According to Smart Justice, "Existing law provides effective procedures for the detention and arrest of shoplifters. Current law provides shopkeepers and their agents the power to detain individuals for shoplifting. Current law also gives shopkeepers and their agents the power to make citizen arrests and turn the arrestee over to the police for processing and criminal prosecution. This applies equally to shoplifting crimes witnessed through video surveillance and those witnessed in person. This procedure has been used effectively for decades in shoplifting cases, and other misdemeanor offenses that do not occur in an officer's presence.
"In addition, in the event that shoplifting is captured on video and the person is not immediately apprehended in the store, current law also provides the district attorney the ability to charge and prosecute the person based on the evidence captured in the video. If a police officer or a district attorney feels that it is appropriate to take the person into custody, they can also seek an arrest warrant.
"In addition to being unneeded, this bill is unconstitutional. The standard to make an arrest under the California and Federal constitutions requires probable cause to believe that a person has engaged in the crime for which they are being arrested. This bill would only require reasonable cause (a lower evidentiary standard) to arrest a person for shoplifting. This lower standard does not meet constitutional requirements.
"This bill would allow an officer to take any person arrested for shoplifting into physical custody, regardless of whether any of the circumstances which currently provide a basis for physical arrest on a misdemeanor are present. As a general matter, persons arrested for a misdemeanor offense are issued a citation and allowed to remain out of custody to appear in court. This general rule recognizes two facts: (1) jail space is limited and should be used for individuals who pose an immediate safety risk, and (2) custodial arrest has a significant negative impact on the individual. It also reflects our deeply held value that people charged but not convicted of a crime should be presumed innocent and not subject to unnecessary detention.
"There are exceptions to this general rule which allows the officer to take an individual into physical custody on a misdemeanor. Those exceptions include, among others, the fact that the person is likely to continue to commit the offense or there is reason to believe the person will not show up for court. Existing law provides sufficient protections for public safety by allowing police to take a person into custody on a shoplifting offense (or other misdemeanor offense) if certain circumstances, facts, or conditions are present.
"This bill would mandate that police take a shoplifting arrestee into custody in each and every case, even when there is no concern that the person will reoffend or fail to appear and even if the item stolen is as small as a pack of gum. Shoplifting is a minor charge which does not present a threat of physical danger to members of the community to justify custodial arrests in all cases."
FISCAL COMMENTS
Unknown.  This bill is keyed non-fiscal by the Legislative Counsel.
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