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SUBJECT:  HEALTH CARE SYSTEM CONSOLIDATION
KEY ISSUE:  TO AVOID ANTI-COMPETITIVE CONSOLIDATION OR HEALTH CARE PROVIDERS THAT OFTEN INCREASES COSTS AND DECREASES QUALITY FOR CONSUMERS, SHOULD THE ATTORNEY GENERAL BE AUTHORIZED TO CONSENT TO, GIVE CONDITIONAL CONSENT TO, OR NOT CONSENT TO A CHANGE OF CONTROL OR AN ACQUISITION OF A HEALTH CARE FACILITY OR PROVIDER GROUP BY A PRIVATE EQUITY GROUP OR HEDGE FUND TO ENSURE THAT THE TRANSACTION IS IN THE PUBLIC INTEREST?
SYNOPSIS
According to a 2020 report, a critical factor in the fast growth of prices in California compared with the rest of the country is market concentration. This market concentration, including hospital and physician consolidation, has been proliferating in the state, along with price acceleration. One of the primary drivers of this trend of consolidation in California is the investment model in which private equity groups (PEGs) and hedge funds acquire health care companies, physician groups, and hospitals; operate them for several years; and then sell the acquired health care entity for a profit. PEGs acquired 355 physician practices (1,426 sites and 5,714 physicians) from 2013 to 2016. This PEG and hedge fund acquisition of providers appears to have played a role in both the market consolidation and price increases during recent years. 
Three major federal anti-trust laws--the Sherman Antitrust Act, the Clayton Act, and the Federal Trade Act--are used by both state and federal governments to review the effects on competition, including but not limited to, the effect of proposed mergers and acquisitions on health care entity conduct and pricing. Also, under current law, the AG must review and consent to, give conditional consent to, or not consent to any proposed sale or transfer of a health care facility owned or operated by a nonprofit corporation whose assets are held in public trust to ensure that such sales and transfers are in the public interest. This bill would create a similar review process for proposed acquisitions of health care facilities and physician groups by PEGs and hedge funds. 
The author proposes amendments to clarify the definitions of “private equity group” and “hedge fund” and to make the language of the new review process match the language of the public hospital review process that is in existing law. The amendments are incorporated into the SUMMARY, below, and explained in the analysis. The bill, recently approved by the Assembly Committee on Health by a vote of 12-4, is supported by numerous organizations that advocate for health care providers and greater health care coverage. It is opposed by the California Chamber of Commerce, hospitals, the American Investment Council, and Children’s Choice Dental Care.
SUMMARY:  To avoid anti-competitive consolidation of health care providers that often increases costs and decreases quality for consumers, authorizes the Attorney General (AG) to consent to, give conditional consent to, or not consent to a change of control, or acquisition, of a health care facility or provider group by a private equity group (PEG) or hedge fund to ensure that the transaction is in the public interest. Specifically, this bill:  
1) Requires, unless the AG has provided a written waiver pursuant to 7) below, a PEG or hedge fund to provide written notice to, and obtain the written consent of, the AG prior to a change of control or an acquisition between the PEG or hedge fund and a health care facility or provider group. 
2) Requires that the notice described in 1) be submitted at the same time that any other state or federal agency is notified pursuant to state or federal law, and otherwise to be provided at least 90 days before the change in control or acquisition, and to contain information sufficient to evaluate the nature of the acquisition or change of control and information sufficient for the AG to determine that the criteria set forth in 10) and 11), below, have been met or that a waiver may be granted.
3) Authorizes the AG to extend this 90-day period for one additional 45-day period, in addition to any time for which the period is stayed, if any of the following conditions apply:
a) The extension is necessary to obtain additional information;
b) The proposed acquisition or change of control is substantially modified after the original notice was provided to the AG; or,
c) The proposed acquisition or change of control involves a multifacility or multiprovider health system serving multiple communities, rather than a single facility or entity.
4) Authorizes the AG to extend any time period set forth in 10) or 11), below, by 14 days if the AG decides to hold a public meeting as specified in 13), below.
5) Requires a PEG or hedge fund, to provide advance written notice to the AG prior to a change of control or acquisition between a PEG or hedge fund and a nonphysician provider or between a PEG or hedge fund and a provider, where the nonphysician provider has annual revenue of more than four million dollars ($4,000,000) or the provider has annual revenue between four million dollars ($4,000,000) and 10 million dollars ($10,000,000). Exempts transactions between a PEG or hedge fund and a nonphysician provider, or transactions between a PEG or hedge fund and a provider, that are required to be notified (but not reviewed) from being subject to consent by the AG.
6) Authorizes the AG to stay any time period in this bill upon notice to the parties to the acquisition or change of control, pending any review by a state or federal agency that has also been notified as required by federal or state law.
7) Prohibits written notice to, and the consent of, the AG from being required pursuant to 1) above, if the AG has given the PEG or hedge fund a written waiver as to the proposed acquisition or change of control. Authorizes the AG to grant a waiver if all of the following conditions apply:
a) The party makes a waiver request by submitting, in writing, a description of the proposed acquisition or change of control, a copy of all documents that effectuate any part of the proposed acquisition or change of control, an explanation of why the waiver should be granted, and any other information the AG determines is required to evaluate the waiver request;
b) The party’s operating costs have exceeded its operating revenue in the relevant market for three or more years and the party cannot meet its debts as they come due;
c) The party is at grave risk of immediate business failure and can demonstrate a substantial likelihood that it will have to file for bankruptcy under Chapter 11 of the federal Bankruptcy Act absent the waiver;
d) The party would likely be substantially unable to reorganize successfully under Chapter 11 of the Bankruptcy Act;
e) The acquisition or change of control will ensure continued health care access in the relevant markets; and,
f) The party has made commercially reasonable best efforts in good faith to elicit reasonable alternative offers that would keep its assets in the relevant markets and that would pose a less severe danger to competition and access to care than the proposed acquisition or change of control.
8) Allows any consideration of a party’s finances under this bill to include consideration of the finances of any affiliates that are under common control or are under the control of the party.
9) Requires the AG to grant or deny the waiver request within 60 days after all information needed to evaluate the waiver request has been submitted to the AG. Requires the AG, in determining whether to grant a waiver, to consider whether any of the decisional factors set forth 10) and 11), below, are applicable to the proposed acquisition or change of control. Allows a waiver to be denied if any of these decisional factors require full AG review of the proposed agreement or transaction. Authorizes the AG to condition the grant of a waiver in a manner that eliminates the need for full AG review.
10) Authorizes the AG to consent to, give conditional consent to, or not consent to a change of control or an acquisition between a PEG or hedge fund and a health care facility, provider group, or both, depending on the AG’s determination of whether the change of control of an acquisition could have a substantial likelihood of anticompetitive effects or create a significant effect on the access or availability of health care services to the affected community.
11) Requires the AG, in making a determination whether to consent to, give conditional consent to, or not consent to a change of control or an acquisition pursuant to this section, to apply the public interest standard. Defines the term “public interest” as being in the interests of the public in protecting competitive and accessible health care markets for prices, quality, choice, accessibility, and availability of all health care services for local communities, regions, or the state as a whole. Prohibits acquisitions or changes of control from being presumed to be efficient for the purpose of assessing compliance with the public interest standard.
12) Requires the AG to make the determination required in 9) above in writing, and provide the basis for the determination.
13) Authorizes the AG, prior to issuing a written determination to hold a public meeting, which may be held in any of the counties in which the acquisition or change of control will take place, or, in case of a declaration of an emergency in any of those counties or in the state, online, to hear comments from interested parties. Requires, prior to holding a public meeting, the AG to provide notice of the time and place of any meetings by electronic publication, or publication in newspapers of general circulation, to consumers that may be affected by the acquisition or change of control. 
14) Authorizes, within 10 days of the AG’s notice of the decision to consent to, give conditional consent to, or not consent to the acquisition or change of control, any party to the acquisition or change of control to make an application to the AG to reconsider the decision and to modify, amend, or revoke the prior decision in whole or in part based upon new or different facts, circumstances, or law. 
15) Authorizes, if the AG does not consent or gives conditional consent to an acquisition or change of control, any of the parties to the acquisition or change of control to, within 30 calendar days of a decision, seek judicial review of the AG’s final determination by a writ of mandate to the superior court.
16) Requires, barring extraordinary circumstances or the consent of the parties, the superior court to issue its response to the petition within 180 days of receipt of the petition. Authorizes, after a review of the records, including any administrative record and any material submitted in support of the petition, the court to grant the petition upon finding that the decision was a gross abuse of discretion.
17) Requires the AG’s determination to be based on an administrative record that must be provided to the court and to the parties to the acquisition or change of control in the event that the parties notify the AG of their intent to appeal the AG’s final determination. Requires the administrative record to consist of any evidence submitted by the parties to the acquisition or change of control, any comments offered by interested parties at a public meeting, any official reports by any experts hired by the AG to review the transaction, any evidence obtained by the AG from the parties to the acquisition or change of control or third parties, and any other evidence or information relied on by the AG in making the determination.
18) Prohibits a PEG or hedge fund involved in any manner with a physician or psychiatric practice doing business in this state, including as an investor in that physician or psychiatric practice or as an investor or owner of the assets of that practice, from controlling or directing that practice, including, but not limited to, influencing or entering into contracts on behalf of that practice or physicians or psychiatrists in that practice with any third party, influencing or setting rates for that practice or physicians or psychiatrists in that practice with any third party, or influencing or setting patient admission, referral, or physician or psychiatrist availability policies.
19) Prohibits any physician or psychiatric practice, whether a sole proprietorship, a partnership, a foundation, or corporate entity of any kind, doing business in this state from entering into any agreement, or arrangement, with any entity controlled in part or in whole directly or indirectly by a PEG or hedge fund in which that PEG or hedge fund manages any of the affairs of the physician or psychiatric practice in exchange for a fee to be charged to that practice or passed through by that practice directly or indirectly to any health plan, insurer product, or patient. Specifies that this provision does not bar revenue-sharing between any such practice and any PEG or hedge fund.
20) Prohibits any contract involving the management of a physician or psychiatric practice doing business in this state by, or the sale of real estate or other assets owned by a physician or psychiatric practice doing business in this state to, a PEG or hedge fund from explicitly or implicitly including any clause barring any provider in that practice from competing with that practice in the event of a termination or resignation of that provider from that practice, or from disparaging, opining, or commenting on that practice in any manner as to any issues involving quality of care, utilization of care, ethical or professional challenges in the practice of medicine, or revenue-increasing strategies employed by the PEG or hedge fund. Makes any such explicit or implicit contractual clauses void, unenforceable, and against public policy.
21) Entitles the AG to injunctive relief, and other equitable remedies, a court deems appropriate for enforcement of this section and entitled to recover attorney’s fees and costs incurred in remedying any violation of this bill.
22) Authorizes the AG to adopt regulations to implement this bill, including, but not limited to, regulations to extend time periods or to provide a process for requesting a waiver.
23) Defines the following, for purposes of this bill:
a) “Acquisition” to mean the direct or indirect purchase in any manner, including, but not limited to, lease, transfer, exchange, option, receipt of a conveyance, creation of a joint venture, or any other manner of purchase, by a PEG or hedge fund of a material amount of the assets or operations. Specifies that a transfer includes, but is not limited to, any arrangement, written or oral, that alters voting control of, responsibility for, or control of the governing body of the health care facility or provider.
b) “Change of control” to mean an arrangement in which a PEG or hedge fund establishes a change in governance or sharing of control over health care services provided by a health care facility or provider doing business in this state, or in which a PEG or hedge fund otherwise acquires direct or indirect control over the operations of a health care facility or provider in whole or in substantial part doing business in this state. Provides, for purposes of this bill, an “arrangement” includes any agreement, association, partnership, joint venture, or other arrangement that results in a change of governance or control. States that a change of control does not exist where a health facility only extends an offer of employment to, or hires, a provider.
c) “Health care facility” to mean a facility, nonprofit or for-profit corporation, institution, clinic, place, or building where health-related physician, surgery, or laboratory services are provided, including, but not limited to, a hospital, clinic, long-term health care facility, ambulatory surgery center, treatment center, or laboratory or physician office located outside of a hospital.
d) “Health plan” to mean a health care service plan or a specialized health care service plan, as defined in the Knox-Keene Health Care Service Plan Act of 1975.
e) “Hedge fund” to mean a pool of funds managed by investors for the purpose of earning a return on those funds, regardless of the strategies used to manage the funds. Hedge funds include, but are not limited to, a pool of funds managed or controlled by private limited partnerships; but “hedge fund” does not include natural persons or other entities that contribute, or promise to contribute, funds to the hedge fund, but otherwise do not participate in the management of the hedge fund or the fund's assets, or in any change in control of the hedge fund or the fund’s assets.
f) “Hospital” to mean a general acute care hospital, acute psychiatric hospital, or special hospital, as those terms are defined.
g) “Insurance products” to mean any product provided by the following:
i)  A health insurer licensed to provide health insurance;
ii) A publicly funded health care program, including, but not limited to, Medi-Cal and Medicare;
iii) A third-party; or,
iv) Any other public or private entity, other than an individual, that pays for or reimburses for any part of the cost for the provision of health care.
h) “Nonphysician provider” to mean a group of two or more individuals that are licensed as defined under Division 2 (commencing with Section 500) of the BPC that does not provide health-related physician, surgery, or laboratory services to consumers.
i) “Private equity group” to mean an investor or group of investors who engage in the raising or returning of capital and who invests, develops, or disposes of specified assets; but “private equity group” does not include natural persons or other entities that contribute or promise to contribute funds to the private equity group, but otherwise do not participate in the management of the private equity group, or in any change in control of the private equity group or the group’s assets.
j) “Provider” to mean any group of two to nine individuals, except for a provider group, that provides health-related physician, psychiatric, surgery, or laboratory services to consumers.
k) “Provider group” to mean a group of providers of ten or more providers that provide health-related physician, psychiatric, surgery, or laboratory services to consumers or a group of providers of two to nine individuals that provide health-related physician, psychiatric, surgery, or laboratory services to consumers that generate annual revenue of ten million dollars ($10,000,000) or more. Specifies that this definition includes licensed health care providers such as dentists, optometrists, and pharmacists who provide health-related surgery or laboratory services within the scope of their practice as licensees.
24) Provides that these definitions do not apply to acquisitions or changes of control entered into prior to January 1, 2025, including subsequent renewals, as long as those acquisitions or changes of control do not involve a material change in the corporate relationship between the PEG or hedge fund and a health care facility or provider group, on or after January 1, 2025.
25) States that this bill is intended to address health care practices by PEGs, and hedge funds that can lead to higher prices for services, lower quality at a given price for services, less cost-efficient services, restricted access to, or the closure of services, and less choice for services, which ultimately leads to higher prices and more inconvenience for consumers, and higher total cost of care for services.
26) Requires this bill to be construed, as a matter of state law, to be enforceable up to, but no further than, the maximum possible extent consistent with federal law and constitutional requirements, even if that construction is not readily apparent, as these constructions are authorized only to the extent necessary to save the statute from judicial invalidation.
27) Makes the provisions of this bill severable. Prohibits, if any provision of this bill or its application is held invalid, that invalidity from affecting other provisions or applications that can be given effect without the invalid provision or application.
EXISTING LAW:  
1. Authorizes the California Department of Justice (DOJ) and the AG to bring civil and criminal legal actions against individuals and businesses acting in restraint of trade under the Cartwright Act, which is the state’s antitrust law prohibiting anti-competitive activity, mirroring the federal Sherman Antitrust Act and the Clayton Antitrust Act. (Business & Professions Code Section 16600 et seq.)
1. Requires any non-profit corporation that operates or controls a health facility, as defined, to provide written notice to, and obtain the written consent of, the AG prior to entering into any agreement or transaction to do either of the following:
a) Sell, transfer, lease, exchange, option, convey, or otherwise dispose of, its assets to a for-profit corporation or entity, or another non-profit corporation.
b) Transfer control, responsibility, or governance of a material amount of the assets or operations of the non-profit corporation to any for-profit corporation or entity, or another non-profit corporation. (Corporations Code Sections 5914, 5920.)
2) Requires the AG, within 90 days of the receipt of a written notice of a proposed transaction involving a non-profit health facility, to notify the non-profit corporation in writing of the decision to consent to, give conditional consent to, or not consent to the agreement or transaction. (Corporations Code Sections 5915, 5920.)
3) Permits the AG to extend the 90-day deadline described above for one additional 45-day period if any of the following conditions are satisfied: the extension is necessary to obtain specified information, the proposed transaction is substantially modified after the first public meeting conducted by the AG, or the proposed transaction involves a multi-facility health system serving multiple communities. (Corporations Code Sections 5915, 5920.)
4) Requires the AG to conduct one or more public meetings to hear comments from interested parties prior to issuing any written decision regarding a transaction involving a nonprofit health facility. (Corporations Code Sections 5916, 5922.)
5) Provides the AG with the discretion to consent to, give conditional consent to, or not consent to any agreement or transaction involving a nonprofit health facility based on the consideration of any factors that the AG deems relevant, including but not limited to:
a) Whether the agreement or transaction is at fair market value;
b) Whether the proposed use of the proceeds from the transaction is consistent with the charitable trust on which the assets are held by the health facility or by the affiliated nonprofit health system; 
c) Whether the transaction would create significant effects on the availability or accessibility of health care services to the affected community; or,
d) Whether the transaction is in the public interest. (Corporations Code Sections 5917, 5923.)
6) Prohibits the AG from consenting to a health facility transaction in which the seller restricts the type or level of medical services that may be provided at the health facility that is the subject of the transaction. (Corporations Code Section 5917.7.)
7) Establishes the Office of Health Care Affordability (OHCA) within the Department of Health Care Access and Information (HCAI). Identifies OHCAs three primary responsibilities: managing spending targets, monitoring system performance, and assessing market consolidation. Requires OHCA to collect, analyze, and publicly report data on total health care expenditures, and enforce spending targets set by a Health Care Affordability Board. Requires health care entities to provide written notice of agreements and transactions that merge and if OHCA finds that the change is likely to have a risk of a significant impact on market competition, the state’s ability to meet cost targets, or costs for purchasers and consumers, requires OHCA to conduct a cost and market impact review. Authorizes OHCA to coordinate with other state agencies to address consolidation as appropriate. (Health and Safety Code Section 127501.)
FISCAL EFFECT:  As currently in print this bill is keyed fiscal.
COMMENTS:  In order to avoid anti-competitive consolidation of health care providers in California, that results in price hikes and reductions in the quality, access, and availability of health care for Californians, this bill, sponsored by Attorney General Rob Bonta, authorizes the Attorney General (AG) to consent to, give conditional consent to, or not consent to a change of control or an acquisition between a private equity group (PEG) or hedge fund and a health care facility or provider group to ensure these transactions are in the public interest. According to the author:
Private equity (PE) acquisitions in health care have exploded in the past decade. From 2013 to 2016, private equity firms acquired 355 physician practices. In the four years that followed, PE acquired 578 additional practices and has poured nearly $1 trillion into nearly 8,000 health care transactions during the past decade. More than 90 percent of PE consolidations fall below the $101 million threshold that triggers an antitrust review by the Federal Trade Commission and the U.S. Justice Department.
Emerging data shows these acquisitions demand attention and increased regulatory oversight to ensure that these transactions are in the public interest. These PE firms aim to secure high returns on their investments, as much as 20 percent in just three to five years, by making them more lucrative, which can conflict with the goal of delivering affordable, accessible, high-value health care. Studies consistently show that private-equity ownership in the health care industry has resulted in higher health care costs, poor quality and less access to care. Transparency and scrutiny of these deals is needed because without proper oversight and regulation, these practices will continue and patients and consumers are likely to experience anticompetitive effects.
Background: Health care provider consolidation and its effect on health care costs. According to the January 2020 California Health Care Foundation (CHCF) report entitled “Getting to Affordability: Spending Trends and Waste in California’s Health Care System,” a critical factor in the fast growth of prices in California compared with the rest of the country is market concentration. This market concentration, including hospital and physician consolidation, has been proliferating in the state along with price acceleration according to a 2019 CHCF report entitled, “Sky’s the Limit: Health Care Prices and Market Consolidation in California.” As market concentration increases, prices rise. 
One of the primary drivers of this trend of consolidation in California is the investment model in which PEGs and hedge funds acquire health care companies, physician groups, and hospitals; operate them for several years; and then sell the acquired health care entity for a profit. PEGs acquired 355 physician practices (1,426 sites and 5,714 physicians) from 2013 to 2016. According to a 2023 study published in the International Journal of Health Economics and Management, “Private equity and its effect on patients: a window into the future,” (the IJHEM study) in a typical acquisition by a PEG, 70% of the overall cost is financed by debt and the remaining 30% equity stake is funded through limited partners (e.g. endowments, pension funds, wealthy individuals), who expect an annual return of 20% or more. The PEG that manages the business usually funds 2% of the overall equity stake. Usually, the PEG will exit the investment within three to seven years from the time of acquisition and usually keep 20% profit from the sale of the entity with the rest going to the limited partners. The typical investment model that a PEG uses in acquiring healthcare entities is the leveraged buyout, where the PEG pledges the targets assets as collateral for the debt to finance the purchase. Notably, it is the acquired health care entity that bears the responsibility for paying off the debt assumed by the PEG during the period when it owns and operates the entity.
According to the 2020 Journal of American Medicine article, discussed above, PEG and hedge fund acquisition of providers has started to play a role in both market consolidation and accompanying price increases during recent years. 
Current Regulatory Oversight of Consolidation. Three major federal anti-trust laws--the Sherman Antitrust Act, the Clayton Act, and the Federal Trade Act--are used by both state and federal governments to review the effects on competition, including but not limited to, the effect of proposed mergers and acquisitions on health care entity conduct and pricing. Under the Hart-Scott-Rodino Act, the Federal Trade Commission and the U.S. DOJ review most of the proposed transactions that affect commerce in the United States and are over a certain size, and either agency can take legal action to block deals that it believes would “substantially lessen competition.” California has its own anti-trust law: the Cartwright Act. 
Existing AG oversight of public hospital transactions. California law (Corporations Code Sections 5914 – 5930) requires the AG to review and consent to, give conditional consent to, or not consent to any proposed sale or transfer of a health care facility owned or operated by a nonprofit corporation whose assets are held in public trust. This requirement covers health care facilities that are licensed to provide 24-hour care, such as hospitals and skilled nursing facilities. The review process includes public meetings and, when necessary, preparation of expert reports. The AG's decision often leads to the AG placing conditions on the proposed sale or transfer. The conditions may require the acquiring entity to, for example, continue existing levels of charity care; continue operation of emergency rooms and other essential services; and take other actions necessary to avoid adverse effects on healthcare in the local community. Specifically, the law provides the AG with the discretion to consent to, give conditional extent to, or not consent to any agreement or transaction involving a nonprofit health facility based on the consideration of any factors that the AG deems relevant, including but not limited to whether the following apply:
(a) The terms and conditions of the agreement or transaction are fair and reasonable to the nonprofit corporation.
(b) The agreement or transaction will result in inurement to any private person or entity.
(c) Fair market value of the agreement or transaction, meaning the most likely price that the assets being sold would bring in a competitive and open market under all conditions requisite to a fair sale, the buyer and seller, each acting prudently, knowledgeably, and in their own best interest, and a reasonable time being allowed for exposure in the open market.
(d) The market value has been manipulated by the actions of the parties in a manner that causes the value of the assets to decrease.
(e) The proposed use of the proceeds from the agreement or transaction is consistent with the charitable trust on which the assets are held by the health facility or by the affiliated nonprofit health system.
(f) The agreement or transaction involves or constitutes any breach of trust.
(g) The Attorney General has been provided, pursuant to Section 5250, with sufficient information and data by the nonprofit public benefit corporation to evaluate adequately the agreement or transaction or the effects thereof on the public.
(h) The agreement or transaction may create a significant effect on the availability or accessibility of health care services to the affected community.
(i) The proposed agreement or transaction is in the public interest.
(j) The agreement or transaction may create a significant effect on the availability and accessibility of cultural interests provided by the facility in the affected community. (Corporations Code Section 5923.) 
The law provides that the AG “shall not consent to a health facility agreement or transaction . . . in which the seller restricts the type or level of medical services that may be provided at the health facility that is the subject of the agreement or transaction.” (Corporations Code Section 5917.5.) The AG is authorized to contract with experts when deciding whether to give consent to a transaction (Corporations Code Section 5924 (a)), or to monitor ongoing compliance with the terms and conditions of any transaction (Id., at (d)), and requires the nonprofit corporation to reimburse the AG for all reasonable and necessary costs to conduct the review or monitor ongoing compliance (Id., at (c)).
Ban on the Corporate Practice of Medicine. California has one of the strongest prohibitions on the Corporate Practice of Medicine (CPOM). Section 2400 of the Business & Professions Code provides:
Corporations and other artificial legal entities shall have no professional rights, privileges, or powers. However, the Division of Licensing may in its discretion, after such investigation and review of such documentary evidence as it may require, and under regulations adopted by it, grant approval of the employment of licensees on a salary basis by licensed charitable institutions, foundations, or clinics, if no charge for professional services rendered patients is made by any such institution, foundation, or clinic.
As a result, corporations may not practice medicine nor facilitate the practice of medicine (e.g. engage with contractor physicians). California’s ban on the corporate practice of medicine extends to other licensed clinical professions, including the work of dentists, chiropractors, psychologists, therapists, optometrists, speech therapists, occupational therapists, and others. Corporations may not “indirectly” practice medicine by unduly controlling a physician’s work. Over the years, several AG opinions have upheld the CPOM doctrine, which is defined by both case law (developed over the last century), as well as existing laws on medical licensure. For example, Opinion Number 00-206, concludes that, “A non-professional corporation, known as a management services organization, may not enter into an agreement with a labor union to select, schedule, secure, and pay for radiology diagnostic services ordered by the union's physician for union members and charge the union a fee for its management services. (See https://oag.ca.gov/system/files/opinions/pdfs/00-206.pdf.) Several exceptions to the CPOM ban exist in current law. California law allows certain entities, such as professional medical corporations, partnerships, HMOs, and nonprofit organizations, to practice medicine. (See Business & Professions Code Sections 2401, 2406, 2406.5 (b).)
This bill would extend the AG’s authority to review health care transactions to situations where a PEG or hedge fund seeks to effect a change of control or acquire a health care facility or provider group. The purpose of the AG’s review is to ensure that these proposed transactions are in the public interest. The process for the AG’s review of these proposed transactions would be similar to the process for the AG’s review of proposals to transfer or affect public non-profit hospital assets and services. 
1) A PEG or hedge fund would be required to provide written notice to, and obtain the written consent of, the Attorney General prior to a change of control or an acquisition between the PEG or hedge fund and a health care facility or provider group. 
a) The bill clarifies that this applies, when a nonphysician provider is involved, where the nonphysician provider has annual revenue of more than four million dollars ($4,000,000). 
b) The bill clarifies that this applies, when a provider is involved, where the provider has annual revenue between four million dollars ($4,000,000) and ten million dollars ($10,000,000). 
c) The bill clarifies that transactions between a private equity group or hedge fund and a nonphysician provider, or transactions between a private equity group or hedge fund and a provider, that are below these thresholds are not required to be notified under the bill and are not subject to consent by the AG.
2) The notice would be submitted at the same time that any other state or federal agency is notified pursuant to state or federal law, and at least 90 days before the proposed change in control or acquisition. It would be required to contain information sufficient for the AG to evaluate the nature of the acquisition or change of control and information sufficient for the AG to determine that the criteria set forth in the bill regarding public interest have been met or that a waiver may be granted. The AG could extend or stay any time period upon notice to the parties to the acquisition or change of control, pending any review by a state or federal agency that has also been notified as required by federal or state law.
3) However, written notice to, and the consent of, the AG would not be required if the AG gives the private equity group or hedge fund a written waiver of the notice requirement as to the proposed acquisition or change of control. The AG may grant a waiver within 60 days if all of the conditions specified in the bill apply. Those conditions include the following: (a) the party’s operating costs have exceeded its operating revenue in the relevant market for three or more years and the party cannot meet its debts as they come due; (b) the party is at grave risk of immediate business failure and can demonstrate a substantial likelihood that it will have to file for bankruptcy; or (c) the party has made commercially reasonable best efforts in good faith to elicit reasonable alternative offers that would keep its assets in the relevant markets and that would pose a less severe danger to competition and access to care than the proposed acquisition or change of control.
4) The AG would then consent to, give conditional consent to, or not consent to a change of control or acquisition between a PEG or hedge fund and a health care facility, provider group, or both. The AG may give conditional consent to, or not consent to a proposed transaction if the change of control of an acquisition may have a substantial likelihood of anticompetitive effects or may create a significant effect on the access or availability of health care services to the affected community.
a) In making a determination to consent to, give conditional consent to, or not consent to a change of control or acquisition, the AG shall apply the public interest standard. The term “public interest” is defined as being in the interests of the public in protecting competitive and accessible health care markets for prices, quality, choice, accessibility, and availability of all health care services for local communities, regions, or the state as a whole. 
b) Acquisitions or changes of control shall not be presumed to be efficient for the purpose of assessing compliance with the public interest standard. The AG must make the determination in writing that provides the basis for their determination.
5) The bill allows the AG, prior to issuing a written determination, to hold a public meeting. The meeting could be held in any of the counties in which the acquisition or change of control will take place, or, in case of a declaration of an emergency in any of those counties or in the state, online, to hear comments from interested parties. 
· Prior to holding a public meeting, the Attorney General shall provide notice of the time and place of any meetings by electronic publication, or publication in newspapers of general circulation, to consumers that may be affected by the acquisition or change of control. 
· If a substantive change or modification to the acquisition or change of control is submitted to the Attorney General after a public meeting, the Attorney General may conduct an additional public meeting to hear from interested parties with respect to the change or modification. 
· To the extent that a public meeting has already occurred the AG may waive a subsequent meeting requirement under this section.
6) The bill provides that, within 10 days of the AG’s notice of the decision to consent to, give conditional consent to, or not consent to the acquisition or change of control, any party to the acquisition or change of control may make an application directly to the AG, requesting the AG to reconsider the decision and to modify, amend, or revoke the prior decision in whole or in part based upon new or different facts, circumstances, or law. 
a) The party making the application shall state by affidavit what order or decisions were made, and what new or different facts, circumstances, or law are claimed to be shown. 
b) The AG shall order or deny reconsideration within 30 days following receipt of the application and affidavit. A decision by the AG on an application filed under this subdivision shall have the same force and effect as the original decision.
7) The bill allows any of the parties to the acquisition or change of control, within 30 calendar days of a decision by the AG to not consent or gives conditional consent to an acquisition or change of control, to seek judicial review of the AG’s final determination by a writ of mandate to the superior court.
· Barring extraordinary circumstances or the consent of the parties, the superior court shall issue its response to the petition within 180 days of receipt of the petition. After a review of the records, including any administrative record and any material submitted in support of the petition, the court may grant the petition upon finding that the decision was a gross abuse of discretion.
· It requires that the AG’s determination is based on an administrative record that shall be provided to the court and to the parties to the acquisition or change of control in the event that the parties notify the AG of their intent to appeal the AG’s final determination. 
· The administrative record must consist of any evidence submitted by the parties to the acquisition or change of control, any comments offered by interested parties at a public meeting, any official reports by any experts hired by the AG to review the transaction, any evidence obtained by the AG from the parties to the acquisition or change of control or third parties, and any other evidence or information relied on by the AG in making the determination. 
· To the extent that any evidence or other information is confidential, the AG may take reasonable measures to ensure the confidentiality of that evidence or other information in the administrative record.
The bill also makes several clarifications to existing law relating to the corporate practice of medicine. It prohibits a PEG or hedge fund from being involved in any manner with a physician or psychiatric practice doing business in this state, including as an investor in that physician or psychiatric practice or as an investor or owner of the assets of that practice. It also prohibits those entities from controlling or directing that practice, including, but not limited to, influencing or entering into contracts on behalf of that practice or physicians or psychiatrists in that practice with any third party, influencing or setting rates for that practice or physicians or psychiatrists in that practice with any third party, or influencing or setting patient admission, referral, or physician or psychiatrist availability policies. 
The bill also correspondingly prohibits any physician or psychiatric practice, whether a sole proprietorship, a partnership, a foundation, or corporate entity of any kind, that is doing business in this state from entering into any agreement, or arrangement, with any entity controlled in part or in whole directly or indirectly by a PEG or hedge fund in which that PEG or hedge fund manages any of the affairs of the physician or psychiatric practice in exchange for a fee to be charged to that practice or passed through by that practice directly or indirectly to any payor or patient. The bill, however, does not bar revenue-sharing between any such practice and a PEG or hedge fund.
The bill prohibits two types of contracts – (1) any contract involving the management of a physician or psychiatric practice doing business in this state by a PEG or hedge fund, or (2) any contract involving the sale of real estate or other assets owned by a physician or psychiatric practice doing business in this state to a PEG or hedge fund-- from explicitly or implicitly including any clause barring any provider in that practice from competing with that practice in the event of a termination or resignation of that provider from that practice, or from disparaging, opining, or commenting on that practice in any manner as to any issues involving quality of care, utilization of care, ethical or professional challenges in the practice of medicine, or revenue-increasing strategies employed by the PEG or hedge fund. The bill provides that any such explicit or implicit contractual clauses are void, unenforceable, and against public policy.
The bill entitles the AG to injunctive relief, and other equitable remedies that a court deems appropriate for enforcement of the bill, as well as any attorney’s fees and costs incurred in remedying any violation of bill’s provision.
The definitions in the bill apply on a prospective basis. The bill provides that, “These definitions do not apply to acquisitions or changes of control entered into prior to January 1, 2025, including subsequent renewals, as long as those acquisitions or changes of control do not involve a material change in the corporate relationship between the private equity group or hedge fund and a health care facility or provider group, on or after January 1, 2025.”
Finally, the bill clarifies several points that may be helpful to courts when interpreting its provisions in the future:
1) In order to clarify the legislative purpose for enactment of the bill, the bill states that it is intended to address health care practices by private equity groups, and hedge funds that can lead to higher prices for services, lower quality at a given price for services, less cost-efficient services, restricted access to, or the closure of services, and less choice for services, which ultimately leads to higher prices and more inconvenience for consumers, and higher total cost of care for services.
2) In order to clarify how its provisions should be harmonized with federal and constitutional requirements, the bill clarifies that it “shall be construed, as a matter of state law, to be enforceable up to, but no further than, the maximum possible extent consistent with federal law and constitutional requirements, even if that construction is not readily apparent, as these constructions are authorized only to the extent necessary to save the statute from judicial invalidation.”
3) The bill includes a severability clause, providing, “If any provision of this division or its application is held invalid, that invalidity shall not affect other provisions or applications that can be given effect without the invalid provision or application.”
Author’s amendments. The bill in print defines two terms that are crucial to the implementation and effectiveness of the bill—“hedge fund” and “private equity group”—in a manner that could have unintended consequences. For example, the bill in print’s definition of “hedge fund” could be interpreted to apply to any funds that are pooled together by any group of investors for any purpose, including perhaps a married couple’s investments in stocks or mutual funds. The California Hospital Association argues that the definition of PEG in the bill similarly is too expansive:
The bill adopts an extraordinarily broad definition of “private equity group” as “an investor or group of investors who engage in the raising or returning of capital and who invests, develops, or disposes of specified assets.” This is really a definition of an “investor,” not a definition of a “private equity group.” This bill would deem every investor to be a private equity group, including a nonprofit hospital, physician, bank, mutual fund, CalPERS, or even a single individual. It is difficult to think of any individual or organization that invests money that would not meet the bill’s definition of a “private equity group.” 
In order to address the potential overbreadth of these definitions, the author proposes the following clarifying amendments:
 (4) (A) “Hedge fund” means a pool of funds managed by investors, including for the purpose of earning a return on those funds, regardless of the strategies used to manage the funds. Hedge funds include, but are not limited to, including a pool of funds managed or controlled by private limited partnerships, if those investors or the management of that pool or private limited partnership employ investment strategies of any kind to earn a return on that pool of funds.
(B) “Hedge fund” does not include natural persons or other entities that contribute, or promise to contribute, funds to the hedge fund, but otherwise do not participate in the management of the hedge fund or the fund's assets, or in any change in control of the hedge fund or the fund’s assets.
	. . .
(9) (A) “Private equity group” means an investor or group of investors who engage in the raising or returning of capital and who invests, develops, or disposes of specified assets.
(B) “Private equity group” does not include natural persons or other entities that contribute or promise to contribute funds to the private equity group, but otherwise do not participate in the management of the private equity group, or in any change in control of the private equity group or the group’s assets.
The AG’s authority to review the types of transactions at issue in this bill -- a change of control or an acquisition between a PEG or hedge fund and a health care facility or provider group—is modeled after Section 5917 of the Corporations Code, the AG’s existing authority to review proposed changes in ownership or services of public nonprofit hospitals. But the bill in print does not have use the same language that is used in Section 5917. Therefore, the author seeks to make the language of two sections consistent, proposing amendments to the proposed Section 1190.20 of the Health and Safety Code in Section 1 of the bill to read as follows: 
1190.20. (a) The Attorney General may grant, deny, or impose conditions consent to, give conditional consent to, or not consent to a change of control or an acquisition between a private equity group or hedge fund and a health care facility, provider group, or both, if depending on the Attorney General’s determination of whether the change of control of an acquisition may have a substantial likelihood of anticompetitive effects or may create a significant effect on the access or availability of health care services to the affected community.
(b) The Attorney General, in making a determination whether to grant, deny, or impose conditions consent to, give conditional consent to, or not consent a change of control or an acquisition pursuant to this section, shall apply the public interest standard. The term “public interest” is defined as being in the interests of the public in protecting competitive and accessible health care markets for prices, quality, choice, accessibility, and availability of all health care services for local communities, regions, or the state as a whole. Acquisitions or changes of control shall not be presumed to be efficient for the purpose of assessing compliance with the public interest standard.
Additional amendments requested. The California Orthopaedic Association writes that, “Some of our members believe that partnering with investor groups will bring vitally needed resources to keep the practice viable and that will ultimately benefit patients preserving their access to needed medical services. We also understand the concern that there should be some oversight and approval for larger group mergers with investor firms, when the investor firm is controlling medical care.” The Association suggests the following amendments:
1. Tighten up the definition of “acquisition” and clarify “change of control,” because including “direct or indirect control” is unclear and could include instances where the investor provides funds but does not control the practice.  We believe that as long as the physicians maintain control of the practice and the medical decision-making, merely acquiring monies from an investor group should not come under AG review. . . . 
1. Exempt practices of 10 or more physicians. To do that we urge changing the language to 2 to 9 “physicians” instead of “providers.” An orthopaedic group may have any number of ancillary providers – x-ray technicians, physician assistants, physical therapists, etc. – who have no ownership interest in the group. A group of just 2-3 orthopaedic surgeons could be a group of  9 providers. The use of  the term physicians rather  than providers is more in line with the  intent of the bill – to focus the AG on the review and approval of mergers with larger entities.
1. Exempt physician groups that are either fewer than ten physicians and have less than $25 M in value.  A valuation of $10 M can be quickly achieved in an orthopaedic practice if you include the value of their property and equipment.  Again, a higher group value would be more in line with the intent of the  bill.
1. Finally, the language in Section 1190.40 (a) and (b) appears to prohibit a physician group from working with a Management Services Organization (MSO) that is owned or controlled by a hedge fund. Many physicians work with MSOs without necessarily knowing how they are funded and whether they receive monies from an investor group. Again, the important point is whether the investor group is controlling medical care, not whether they have invested in an MSO.  We recommend that this language be deleted. 
ARGUMENTS IN SUPPORT:  Sponsor AG Rob Bonta writes the following to explain his support for the bill:
AB 3129 would safeguard fair competition and root out predatory practices in the health care industry. First, it authorizes the Attorney General to review health care transactions involving private equity and hedge fund groups. Second, it reinforces the existing bar on the corporate practice of medicine as it applies to the interference of private equity groups or hedge funds in the medical care of patients.
. . . When a short-term profit-driven business model is applied to our health care system, there is an incentive to raise prices, cut costs, and pay out any revenue to private equity investors. This often leads to staffing shortages, failures to pay vendors, and increased costs for patients and employers. Instead of practicing medicine in the best interest of patients, physicians are directed to hit patient quotas and push more profitable procedures. Over time, this directly leads to the closure or scaling back of health care providers.
. . . 
By establishing review of private equity and hedge fund acquisitions of health care facilities and provider groups and enhancing oversight of the relationship between these corporate entities and health care providers, AB 3129 would protect health care access, availability, choice, cost, and quality for California communities across the state.
ARGUMENTS IN OPPOSITION:  The California Hospital Association argues that the bill would take away the financial flexibility that hospitals and medical providers need:
Across California, patients are experiencing delays in emergency care and behavioral health services, as well as other medical procedures. The current hospital access crisis can only be alleviated by continued investment to expand and retain services. The state’s policy should be to encourage investment in California’s health care marketplace rather than making it more difficult. This bill creates barriers to new resources for patients when exactly the opposite is needed.
The American Investment Council extols the many benefits of hedge fund and venture capital investments in the health care industry in California and summarizes its opposition as follows:
Private Equity has not forced itself into the California health care market. Rather, health care providers and other entities in the health care market have sought out private equity investment. AB 3129, by denying or making more difficult the entry of capital into California’s health care system, may lead to additional failures in California’s health care system with corresponding impacts on patients’ access to health care.  
Newport Healthcare writes that it is “concerned” about the bill and how it “may limit the ability of . . . behavioral health providers to raise the capital needed to grow our services. Put simply. AB 3129 and similar legislation creates uncertainty for investors and will likely discourage healthcare investment and innovation within the State of California.”
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