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Subject:  


SUMMARY:
 Makes various changes to laws specifying requirements and prohibitions for food delivery platforms.

NOTE: This bill was previously heard in the Senate Committee on Judiciary. The bill passed 9-2 on April 16, 2024. 

Existing law:

1) Prohibits food delivery platforms, as defined, from arranging for the delivery of an order from a food facility, as defined, without first obtaining an agreement with the food facility expressly authorizing the food delivery platform to take orders and deliver meals prepared by the food facility. (Business and Professions Code (BPC) § 22599)

2) Prohibits a food delivery platform from charging a customer a higher food or beverage purchase price than the price posted on the food delivery platform’s website by the food facility at the time of the order. (BPC § 22599.1)

3) Prohibits a food delivery platform from retaining any portion of amounts designated as a tip or gratuity. Requires a food delivery platform to pay the person delivering food or beverage any tip or gratuity, in its entirety, for a delivery order. Specifies that a food delivery platform must pay a food facility any tip or gratuity, in its entirety, for a pickup order. (Id.)

4) Requires a food delivery platform to disclose an accurate, clearly identified, and itemized cost breakdown of each transaction to the customer and to the food facility that includes, but is not limited to:

a) The purchase price of the food and beverage. Defines purchase price as the price, as listed on the menu, for the items contained in an online order, excluding taxes or gratuities that may make up the total amount charged to the customer of an online order.

b) A notice, if applicable, that the food delivery platform charges a fee, commission, or cost to the food facility, unless the food facility directs that the food delivery platform disclose to customers the delivery fee charged to the food facility and each fee, commission, or cost charged to the food facility.

c) Each fee, commission, or cost the food delivery platform charges the customer.

d) Any tip or gratuity. (Id.)

5) Establishes the Unfair Competition Law, which provides a statutory cause of action for any unlawful, unfair, or fraudulent business act or practice and unfair, deceptive, untrue, or misleading advertising, including over the internet. (BPC § 17200 et seq.)

This bill:

1) Adds beverage orders to the type of orders for which a food delivery platform, as defined, acts as an intermediary between consumers to submit orders from a consumer to a participating food facility and to arrange for the delivery of the order from the food facility to consumer.

2) Excludes fees, commissions, and surcharges from the definition of purchase price, in addition to the existing exclusion of taxes and gratuities.

3) Requires a food delivery platform to provide a food facility a mechanism to do the following, provided that these do not interfere with preexisting contractual obligations between a food delivery platform and a food facility:

a) Request removal of a listing or promotion of its services from the food delivery platform and if a request is received, remove a food facility from the platform within three business days of receiving the request and stop listing a food facility on its platform, stop offering the food facility’s food for delivery, or stop using the food facility’s name, address, logo, or menu without consent.

b) Select services offered by the food delivery platform from a display that clearly discloses the fees charged by the food delivery platform for each selected service, including the specific rates for marketing, delivery, and order processing.

c) Direct the food delivery platform to disclose to customers the delivery fee charged to the food facility and each fee, commission, or cost charged to the food facility.

4) Prohibits a food delivery platform from:

a) Limiting the value or number of transactions that may be disputed by a food facility with respect to order, goods, or delivery errors for determination of responsibility and reconciliation with respect to those errors.

b) Penalizing a food facility for refusing to use a service offered by a food delivery platform.

c) Restricting a food facility from using consultants, accountants, or legal services to manage or review information provided by the food delivery platform.

6) Requires a food delivery platform to clearly and regularly disclose the status of the order to the food facility and the customer, including the method of delivery; the anticipated date and time the order will be delivered and; confirmation that the order has been successfully delivered or that the delivery cannot be completed.

7) Requires a food delivery platform to provide the contact information of the food facility to the customer, including, but not limited to, the primary telephone number or email address of the food facility.

FISCAL EFFECT:
  Unknown. This bill is not keyed fiscal by Legislative Counsel.

COMMENTS:

1. Purpose.  The Digital Restaurant Association is the Sponsor of this bill. According to the Author, “As the popularity of online ordering increases, restaurants are losing a greater share of each sale and control of their brand while customers are left in the dark about the true costs involved. SB 1490 expands consumer and restaurant protections further than the existing law in California. The bill solves anti-competitive business practices by the large delivery platforms and enhances fee transparency that was not included in previous legislation.

The Author states that “Current law requires only that delivery platforms inform customers that restaurants are being assessed fees, not the amount or ultimate recipient of each fee. This lack of transparency results in hidden costs for consumers. Platforms often claim that no or low delivery fees are being charged when there are actually delivery fees charged to the restaurant and built into the purchase price in the subtotal. The existing law does not cover full fee transparency for the customer and restaurant alike.  SB 1490 would allow customers to understand exactly what fees they are paying and who the recipient of the fees are. Restaurants would also be able to understand a breakdown of fees and commissions. 

The Author states that “Additionally, there are no protections against anti-competitive practices that restaurants currently face from the large delivery platforms.  The existing law only covers having an agreement between the restaurant and the platform, but does not require itemization of platform service fees.  For example, the platforms do not itemize or disclose the separate costs for listing, ordering and delivery services and therefore can manipulate fees if a restaurant elects not to use a particular service (such as handling delivery in-house)…When a restaurant elects not to use a particular service, the platforms have begun to manipulate fees assessed for other services to extract more revenue.  This creates a disincentive for restaurants to choose cheaper alternatives they could provide themselves, such as delivery services.”

2. Background.  

Food Delivery Platforms and How Prices and Costs on the Apps are Set. Food delivery platforms provide an alternative for restaurants that may not wish to employ their own delivery professionals, but want to be able to serve customers at home. However, because the delivery platforms are businesses, there are fees attached to deliveries—and not just for consumers, but also for restaurants. As one can imagine, different apps have different approaches to setting prices both for consumers and in terms of the fees they charge businesses. On the consumer side, Mel Magazine reported in 2018 that some apps like GrubHub permitted the restaurants to set delivery fees; DoorDash charged a delivery fee to a consumer depending on the restaurant; and Postmates charged a flat delivery fee. On the business side, the magazine reported apps took home about 20-40% of the profits. Those numbers are similar to the fees today—where apps take home anywhere between 10-30% of the profits according to some reports. 

One Example of How A Food Delivery Platform Can Work. While each food delivery platform is different, one platform provided insight on its current business model, including details about what the arrangement between an online food delivery platform and a food facility might look like.   

Generally speaking, the food delivery platform enters into a written contract with independent restaurants who choose to use its services. Potential agreements and contracts are not freely available on its website—a restaurant must create an account with the food delivery platform to be provided with more information about a partnership. Independent restaurants can negotiate, change, modify, or otherwise alter agreements. A partner restaurant or company is eligible to terminate an agreement within only a few days, and typically restaurants are able to pause their account at any time without incurring charges.

Restaurants experienced significant hardship throughout the COVID-19 pandemic and have continued to struggle, particularly with rising costs at every level of operating a small business as so many California restaurants are. Millions of employees have been laid off or furloughed, approximately four out of every ten restaurants has closed, and it is estimated that anywhere from 20-80% will close permanently. However, sales through third-party online delivery services grew dramatically in 2020, growing by 122% in an industry that saw major growth even prior to the pandemic. While services can conveniently and safely connect restaurants with customers who do not wish to dine out, they can be expensive. Commissions are often around 30 percent of the sale price, and there may be additional fees. These services are often not a good fit for restaurants, as the costs for participating on a platform may impact revenues and a formidable barrier to sustained financial viability. 

Local and State Reponses Regarding Third-Party Apps During the Pandemic. Three food delivery platforms currently play the biggest role in the online food delivery industry. The use of these platforms increased significantly in light of stay-at-home orders initiated at the beginning of the COVID-19 pandemic. As restaurants continued to suffer, many jurisdictions began implementing local ordinances to set limits on fees that third-party delivery companies could charge restaurants. San Francisco set one in April 2020, setting the fee below 15% while shelter in place orders were in effect. Other major cities followed, including New York, Seattle, Chicago, Denver, and Portland. In June 2021, San Francisco became the first city in the country to pass a permanent cap on the fees that food delivery platforms can charge. Many platforms charge fees between 10-30%, and worth estimates for companies that have engaged in these charges in recent years include DoorDash at $12.6 billion; UberEats is worth $47 billion; and GrubHub with a $3.6 billion market cap. When DoorDash went public in December, the SF Business Times reported its CEO made $413.67 million in 2019-2020. According to SF Eater, “[t]hroughout the pandemic, delivery apps have added restaurants to their platforms without their consent, poured millions of dollars into opposing driver benefits, paid drivers pennies in hazard pay, threatened to raise delivery fees for customers, and ultimately raised delivery fees for customers.” 

Legislative Response. In response to lawsuits filed across the country for unfair business practices, labor violations, and similar concerns, particularly one predatory practice involving listing restaurants on food delivery websites without their consent, the state Legislature passed the Fair Food Delivery Act (AB 2149, Gonzalez, Chapter 125, Statutes of 2020). The bill prohibits a food delivery platform from arranging for the delivery of an order from a food facility without first obtaining an agreement with the food facility expressly authorizing the food delivery platform to take orders and deliver meals prepared by the food facility. A violation of the law constitutes an unfair business practice under the Unfair Competition Law. 

AB 502 and AB 1444. In 2021, AB 1444 (Lee of 2021) would have prohibited food delivery platforms from charging a food facility a fee for a forwarded call unless that forwarded call directly resulted in a paid order; required clear and conspicuous disclosures of various charges; and prohibited a listing website from associating a telephone number with a food facility on their internet website or application if the listing website knows the use of that telephone number will result in a forwarded call, unless specified. AB 1444 passed the Legislature, however, it was vetoed because it would have required agreements with food facilities to be modified less than one year after the agreements were required pursuant to AB 2149. 

AB 502 (Lee, Chapter 164, Statutes of 2023) was subsequently introduced which removed a number of the provisions contained in AB 1444. AB 502 clarifies that a listing platform is expressly prohibited from associating a telephone number or other method of direct communication with a food facility on their website or application, rather than just a telephone number as AB 1444 specified. AB 502 also added costs to the information that must be clearly and conspicuously disclosed by a listing website, and removed a section from AB 1444 that the disclosure must include a direct link to the telephone number of the food facility and related provisions to having a posted direct link. 

3. Arguments in Support. According to the Digital Restaurant Association, “SB1490 aligns with our goals of fee disclosures to customers and restaurants including an itemized breakdown of purchase price, fees, commissions, and tips, so the customer understands the true costs and the restaurant can understand the specific fees for marketing, ordering and delivery. The legislation also bans delivery platforms from limiting the value or number of transactions disputed by a restaurant as evidenced by operators having to bear the brunt of delivery chargebacks. We also support the ability to increase order information sharing by requiring the disclosure of order status including delivery method, anticipated date and time and confirmation of successful delivery to assist with the customer experience and reduce miscommunication.”

The Independent Hospitality Coalition, an organization of Los Angeles hospitality operators, advocates, and workers “whose purpose is to provide representation for our growing workforce and essential businesses, creating awareness of our role in the economic fabric of society”, write that it is important for the state to “enact the following regulations for third-party delivery companies: fee transparency so customers, drivers, and restaurants know exactly what the fees are and who benefits from those charges; customer order information sharing so restaurants know how, when, and if an order is delivered. They can directly communicate with their customers and respond to issues, errors, and reviews; protections against unfair business practices such as requiring a mechanism be available to restaurants to remove themselves from a food delivery platform and allow for a more equitable dispute process.

A number of restaurants from throughout the state write that “While third party online food order and delivery services are convenient, they are pay-to-play marketplaces that disconnect customers from the restaurants who serve them and more problematically, charge substantial commissions to restaurants that are hidden from customers. This has created a number of challenges including: Lack of control of the customer experience which can result in customer service issues, miscommunication and potential damage to a restaurant’s reputation that restaurants often have to pay for through unilateral chargebacks; Anti-competitive practices that limit restaurant choice such as constantly changing contracts, increasing fees to force restaurants to use delivery, using restaurant’s IP on their platforms without approval; and Lack of real-time customer information access, which is solely owned and controlled by third-party delivery platforms, denying restaurants the ability to directly communicate with customers to resolve issues in real-time.”

4. Arguments in Opposition. Cal Chamber and Technet write that current law already includes numerous protections for local restaurants vis-à-vis food service platforms and that food delivery platforms are already legislatively required to negotiate with restaurants for permission to provide delivery services and provide a clear breakdown of their costs. Among other concerns, on the issue of food facility platforms being prohibited from restricting a food facility from using consultants, accountants, or legal services to manage or review information provided by the food delivery platform, the organizations write that “A restaurant can already hire an attorney or an accountant or any expert to review their business practices and contracts…this language is unnecessary and legally confusing, and we are unaware of any benefit for consumers or restaurants from its inclusion.” 

The organizations further note that provisions which would prohibit a food delivery platform from limiting the number of transactions that a restaurant may “dispute[] with respect to order, goods, or delivery errors …” require context. “…when a customer complains to a delivery service about an order either failing to arrive, or failing to include certain items, it is often ambiguous where the failure lies. It could be the restaurant’s preparation, or the driver’s error in delivery (such as an item being smashed or damaged), or the platform’s error in the intake of the order. As a result, it is industry norm for food delivery platforms to negotiate a dispute resolution process as part of their contract with restaurants. Commonly, these agreements will allow restaurants to place blame on the food delivery service, and therefore not bear cost for such errors, by “disputing” the issue. Food delivery platforms may provide that, for a certain number of “disputed” items, they will absorb the cost without contesting the issue – but obviously that number must be limited. No business would agree to absorb all disputed items, regardless of cost or frequency. In summary: SB 1490’s prohibition on dispute limits will incentivize restaurants and food delivery platforms to fight over causation for every error, as opposed to having a number of “free” disputes, wherein one party just agrees up front to absorb blame – which minimizes friction in the case of minor errors and day-to-day issues.”

CalChamber and TechNet also raise concerns about the language in the bill requiring food delivery platforms to provide the contact information of any food facility to the customer, including at least a primary telephone or email address.
“…we see no benefit here from a policy perspective, but see additional cost and difficulty for both restaurants and food delivery platforms. First, many restaurants may not want to be directly contacted about their deliveries – that is why they contract with a third-party food delivery platform to handle it. Second, consumers may become confused as to whom they should contact in the event of an error – leading to unnecessary calls to the restaurant when the food delivery platform is better-suited to respond…[this]appears to have no clear benefit for restaurants and will add confusion for consumers as to who should be contacted regarding any service issues.”

5. Suggested Amendments. In order to ensure transparency and provide additional opportunities for restaurants to have clear information about food delivery platform processes, the bill should be amended according to the following.  

The people of the State of California do enact as follows:
P3    1
  SECTION 1.   Section 22598 of the Business and Professions 
2
Code is amended to read:
3
22598.   As used in this chapter:
4
(a) “Clearly and conspicuously” means in a font no smaller than 
5
boldface, 14-point type, clearly separate from any other language 
6
on the page. For an audio disclosure, “clearly and conspicuously” 
7
means in a volume and cadence sufficient to be readily audible 
8
and understandable.
9
(b) “Food delivery platform” means an online business that acts 
10
as an intermediary between consumers and multiple food facilities 
11
to submit food and beverage orders from a consumer to a 
12
participating food facility, and to arrange for, or to complete, the 
13
delivery of the order from the food facility to the consumer.
14
(c) “Food facility” means a food facility, as defined in Section 
15
113789 of the Health and Safety Code.
16
(d) “Forwarded call” means a communication made by a 
17
consumer and intended for a food facility, by telephone call or 
18
other means of communication, that has been routed by a food 
19
delivery platform, or a routing service under the direction of the 
20
food delivery platform, to the intended food facility.
21
(e) “Listing website” means an internet website or application 
22
that lists, or produces through search results, telephone numbers 
23
associated with food facilities, and that has 100,000,000 or more 
24
unique monthly visitors.
25
(f) “Online order” means an order for food or beverage placed 
26
by a customer through or with the assistance of a food delivery 
27
platform, including, but not limited to, a telephone order, for 
28
delivery.
29
(g) (1) “Purchase price” means the price, as listed on the menu, 
30
for the items contained in an online order.
31
(2) “Purchase price” does not include taxes, fees, commissions, 
32
surcharges, or gratuities that may make up the total amount charged 
33
to the customer of an online order.
34
  SEC. 2.   Section 22599 of the Business and Professions Code
35
 is amended to read:
36
22599.   (a) A food delivery platform shall not arrange for the 
37
delivery of an order from a food facility without first obtaining an 
38
agreement with the food facility expressly authorizing the food 
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delivery platform to take orders and deliver meals prepared by the 
2
food facility.
3
(b) A (1) Subject to paragraph (2) (3), a food delivery platform 
4
shall provide to a food facility a mechanism to do both all of the 
5
following:
6
(1) (A) 
7
(A) (i) Request removal of a listing or promotion of its services 
8
from the food delivery platform.
9
(B)
10
(ii) If a food delivery platform receives a request pursuant to 
11
this paragraph, subparagraph, both of the following shall apply:
12
(i)
13
(I) The food delivery platform shall remove the food facility 
14
from the platform within three business days of receiving the 
15
request.
16
(ii)
17
(II) The food delivery platform service shall not list the food 
18
facility on its platform, offer the food facility’s food for delivery, 
19
or use the food facility’s name, address, logo, or menu without 
20
consent.
21
(2)
22
(B) Select services offered by the food delivery platform from 
23
a display that clearly discloses the fees charged by the food delivery 
24
platform, pursuant to the agreement required by subdivision (a), 
25
for each selected service, including the specific rates for marketing, 
26
delivery, and order processing.

(1)Remove the food facility from the platform within three business days of receiving a request to be removed from the platform, including removing the food facility’s name, address, logo, or menu listing.
27
(C) (2)Direct the food delivery platform to disclose to customers 
28
the delivery fee charged to the food facility and each fee, 
29
commission, or cost charged to the food facility, as provided in 
30
paragraph (2) of subdivision (b) of Section 22599.1.
31
(2) (3) Nothing in this subdivision shall interfere with preexisting 
32
contractual obligations between a food delivery platform and a 
33
food facility.
34
(c) A food delivery platform shall not limit the value or number 
35
of transactions that may be disputed by a food facility with respect 
36
to order, goods, or delivery errors for determination of 
37
responsibility and reconciliation with respect to those errors.

(c) A food delivery platform shall inform a food facility of how charges for customer order or delivery errors are calculated, how charges related to errors are allocated between the food delivery platform and the food facility, and the
process for food facilities to dispute charges related to errors, including whether disputes may be subject to automatic resolution. 

38
(d) A food delivery platform shall not penalize a food facility 
39
for refusal to use a service offered by a food delivery platform.
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(e) A food delivery platform shall not restrict a food facility 
2
from using consultants, accountants, or legal services to manage 
3
or review information provided by the food delivery platform.

(d) A food delivery platform shall allow a food facility to authorize specified individuals to review the agreement between the food delivery platform and the food facility, provided that the food facility and any additional authorized individuals comply with all applicable confidentiality provisions and any other provisions that protect the food delivery platform from competitive, proprietary, or other harm.
 
4
  SEC. 3.   Section 22599.1 of the Business and Professions Code
5
 is amended to read:
6
22599.1.   (a) It is unlawful for a food delivery platform to do 
7
either of the following:
8
(1) Charge a customer any purchase price for food or beverage 
9
that is higher than the price posted on the food delivery platform’s 
10
internet website by the food facility at the time of the order.
11
(2) Retain any portion of amounts designated as a tip or gratuity. 
12
Any tip or gratuity for a delivery order shall be paid by a food 
13
delivery platform, in its entirety, to the person delivering the food 
14
or beverage. Any tip or gratuity for a pickup order shall be paid 
15
by a food delivery platform, in its entirety, to the food facility.
16
(b) A food delivery platform shall prominently disclose to the 
17
customer and to the food facility an accurate, clearly identified, 
18
and itemized cost breakdown of each transaction, including, but 
19
not limited to, all of the following information:
20
(1) The purchase price of the food and beverage.
21
(2) Each fee, commission, surcharge, and A notice, if applicable, 
22
that the food delivery platform charges a fee, commission, or cost 
23
to the food facility, unless the food facility directs that the food 
24
delivery platform disclose to customers the delivery fee charged 
25
to the food facility and each fee, commission, or cost charged to 
26
the food facility. For purposes of this paragraph, “fee” includes a 
27
delivery fee.
28
(3) Each fee, commission, surcharge, and cost charged to the 
29
customer by the food delivery platform.
30
(4) Any tip or gratuity payable to the delivery driver, courier, 
31
or food facility.
32
(c) A food delivery platform shall prominently and clearly 
33
disclose to the customer the specific amounts received by the food 
34
facility and the food delivery platform of both of the following 
35
charges:
36
(1) The purchase price, commissions and fees, and tips described 
37
in subdivisions (a) and (b).
38
(2) Any other amounts charged by the food delivery platform 
39
to the customer.
31 
40
(d)
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(c) (1) A listing website shall not associate a telephone number 
2
or other method of direct communication with a food facility on 
3
the listing website’s internet website or application if the listing 
4
website knows the use of that telephone number or other method 
5
of direct communication will result in a forwarded call.
6
(2) A listing website shall clearly and conspicuously disclose 
7
if an order placed through a telephone number or other interface 
8
on the listing website’s internet website or application may result 
9
in a fee, commission, or cost paid to a party other than the food 
10
facility and shall identify that other party.
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11
(e)
12
(d) A food delivery platform shall clearly and regularly disclose 
13
to the food facility and the customer the status of the order, 
14
including all of the following:
15
(1) The method of delivery.
16
(2) The anticipated date and time of the delivery of the order.
17
(3) Confirmation that the order has been successfully delivered 
18
or that the delivery cannot be completed.
8 
19
(f)
20
(e) A food delivery platform shall provide the contact 
21
information of the food facility to the customer, including, but not 
22
limited to, the primary telephone number or email address of the 
23
food facility.




 

SUPPORT AND OPPOSITION:

Support:	

Digital Restaurant Association
Independent Hospitality Coalition
A number of restaurants from throughout the state

Opposition:	

California Chamber of Commerce
Chamber of Progress
East Los Angeles Chamber of Commerce
Friends Liquor
Plant Cafe
Starbird Cafe
Technet
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