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SUBJECT:  Density Bonus Law:  California Coastal Act of 1976
SUMMARY:  Provides that any density bonus, concessions, incentives, waivers or reductions of development standards, and parking ratios to which an applicant is entitled under the Density Bonus Law (DBL) be permitted notwithstanding the California Coastal Act of 1976 (Coastal Act).  
EXISTING LAW:  
1. States the intent of the Legislature to address the holding and dicta in Kalnel Gardens, LLC v. City of Los Angeles (2016) 3 Cal.App.5th 927 regarding the relationship between the DBL and the Coastal Act of 1976. The Legislature’s intent is that the two statutes be harmonized so as to achieve the goal of increasing the supply of affordable housing in the coastal zone while also protecting coastal resources and coastal access.

1. Pursuant to the DBL:

1. Requires a city or county to provide a developer that proposes a housing development within the city or county with a density bonus and other incentives or concessions, as specified, if the developer agrees to construct specified percentages of units for lower income households or very low income households, and meets other requirements. (Government Code (Gov Code) 65915 (b)(1))

1. Provides that the DBL does not supersede or in any way alter or lessen the effect or application of the Coastal Act, and requires that any density bonus, concessions, incentives, waivers or reductions of development standards, and parking ratios to which an applicant is entitled under the DBL be permitted in a manner consistent with the Coastal Act. (Gov Code 65915 (m))

1. Requires the review of a housing element for jurisdictions located within a coastal zone to provide an additional analysis of units constructed, demolished and replaced within three miles of a coastal zone to ensure the affordable housing stock with the coastal zone is being protected and provided. (Gov Code 65588 (d))

1. Pursuant to the Coastal Act:

2. Regulates development in the coastal zone and requires a new development to comply with specified requirements. (Public Resources Code (PRC) 30000)

2. Requires any person wishing to perform or undertake any development in the coastal zone, in addition to obtaining any other permit required by law from any local government or from any state, regional, or local agency, to obtain a coastal development permit. (PRC 30600)

2. Defines “development” to mean, among other things, the placement or erection of any solid material or structure on land or in water. “Structure” includes, but is not limited to, any building, road, pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power transmission and distribution line. (PRC 30106) 

2. Provides that the scenic and visual qualities of coastal areas must be considered and protected as a resource of public importance. Permitted development must be sited and designed to protect views to and along the ocean and scenic coastal areas, to minimize the alteration of natural land forms, to be visually compatible with the character of surrounding areas, and, where feasible, to restore and enhance visual quality in visually degraded areas. New development in highly scenic areas such as those designated in the California Coastline Preservation and Recreation Plan prepared by the Department of Parks and Recreation and by local government must be subordinate to the character of its setting. (PRC 30251) 

2. Requires all new development to minimize risks to life and property in areas of high geologic, flood, and fire hazard; assure stability and structural integrity, and neither create nor contribute significantly to erosion, geologic instability, or destruction of the site or surrounding area or in any way require the construction of protective devices that would substantially alter natural landforms along bluffs and cliffs; be consistent with requirements imposed by an air pollution control district or the State Air Resources Board as to each particular development; minimize energy consumption and vehicle miles traveled; and, where appropriate, protect special communities and neighborhoods that, because of their unique characteristics, are popular visitor destination points for recreational uses. (PRC 30253 (f))

2. Provides that the Legislature finds and declares that it is important for the California Coastal Commission (Commission) to encourage the protection of existing and the provision of new affordable housing opportunities for persons of low- and moderate-income in the coastal zone. (PRC 30604 (g))
FISCAL EFFECT:  Non-fiscal 
COMMENTS:  
1) Author’s statement: 
The Coastal Zone is one of the most expensive housing markets in the country, rendering it unaffordable for the vast majority of Californians, including service workers who make the coastal economy possible. The ballooning housing costs is a direct result of not building enough housing to meet the demand. 

As a state program that has proven successful in creating more market rate and affordable housing across the state, Density Bonus Law serves as an important tool to resolve the severe housing shortage in our coastal areas. Density Bonus Law only applies in areas already zoned residential and allows developers to build additional units above the zoned amount in exchange for a certain percentage of income-restricted units. This ensures areas already zoned for housing are building more units than they would have otherwise while also dedicating a portion of them for moderate, low, and very-low income earners.
2) Density Bonus Law. California, like much of the country, is in the midst of a housing crisis that continues to exacerbate existing inequities. The median price for a single-family home in California in 2021 was $786,750, which less than a quarter of households could afford to purchase. Options for affordable rentals are similarly limited. California ranks in the top seven states in the country for inadequate affordable housing stock, and more than half of the state’s renter households were cost burdened in 2019, meaning that they spent more than 30% of their household income on rent.
California state law recognizes that local governments play a vital role in developing affordable housing and requires each community’s fair share of housing to be determined through a mandated regional housing needs allocation. In 1969, the state mandated that all California cities, towns, and counties to plan for the housing needs of its residents, regardless of income. California’s DBL was enacted in 1979 to provide housing developers tools to encourage the development of much needed affordable and senior housing. The DBL achieves this objective by allowing developers to exceed the normal density restrictions when they meet certain criteria. Cities and counties are required to grant a “density bonus,” which is an exceedance of the otherwise allowable project density, if a housing project would include affordable units for one or more of these demographics. The amount of the density bonus is codified as a sliding scale based on the percentage of affordable units provided and the demographics targeted. The law also allows for a 100% density bonus for residential developments that are 100% affordable. The Legislature continues to refine the DBL, providing additional flexibility to developers in meeting requirements for a density bonus. 
According to the Commission, many local jurisdictions in the coastal zone have already adopted inclusionary housing ordinances separate from DBL. Inclusionary housing ordinances generally require that any new multi-unit residential project include a certain percentage of affordable units, with no density bonus or other development standard exception granted in return. Such requirements frequently range from 15% to 20%, and are typically framed in terms of providing such units on-site, contributing a fee to allow for the construction of such units off-site, or some combination thereof. Inclusionary housing ordinances are not insulated from DBL. In jurisdictions where an inclusionary housing ordinance has stronger requirements than the DBL, a developer is not required to propose any additional affordable units in order to receive the multitude of exceptions afforded by the DBL. 
The policies of the Coastal Act establish development standards intended to protect coastal resources. Where the DBL allows development projects to exceed these development standards, the Coastal Act and DBL conflict with one another, potentially significantly. Current law in the DBL (Gov. Code 65915 (m)) seeks to avoid these conflicts and harmonize the two laws by stating that the DBL does not supersede or in any way alter or lessen the effect or application of the Coastal Act, and requires that any density bonus, concessions, incentives, waivers or reductions of development standards, and parking ratios to which an applicant is entitled under the DBL be permitted in a manner consistent with the Coastal Act. 
AB 2560 proposes to repeal that provision and instead require any density bonus, concession, incentive, waiver or reduction of development standards, and parking ratios to which an applicant is entitled under the DBL to be permitted regardless of compliance with the Coastal Act.
3) Housing development in the coastal zone. The Commission administers the Coastal Act and regulates proposed development along the coast and in nearby areas. Generally, any development activity in the coastal zone requires a coastal development permit (CDP) from the Commission or local government with a certified local coastal plan (LCP). Eighty-five percent of the coastal zone is currently governed by LCPs drafted by cities and counties, and certified by the Commission. In these certified jurisdictions, local governments issue CDPs with detailed planning and design standards. There are 14 jurisdictions without LCPs – also known as “uncertified” jurisdictions – where the Commission is still the permitting authority for CDPs. The width of the coastal zone varies, but it extends three miles seaward, including offshore islands.  The inland boundary varies depending on land uses and habitat values, but generally extends inland 1,000 yards from the mean high tide line of the sea, but is wider in areas with significant estuarine, habitat, and recreational values, and narrower in developed urban areas.  

The original Coastal Act of 1976 included PRC 30213 of the Coastal Act, which stated:
Lower cost visitor and recreational facilities and housing opportunities for persons of low and moderate income shall be protected, encouraged, and, where feasible, provided.

The definition of low- and moderate-income households was anyone earning up to 120% of the median income, which included about 2/3 of California households at the time. In the first five years of the Coastal Act, the Commission successfully required the construction of more than 5,000 affordable, deed-restricted, owner-occupancy and rental units in high-priced areas such as Laguna Nigel, San Clemente, and Dana Point. It also collected about $2 million in in-lieu fees for additional housing opportunities throughout the state. 

Over time, however, many local governments objected to the loss of local control and stated that the Coastal Act’s housing policies were preventing them from preparing LCPs. Subsequently, in 1981, the Legislature adopted the Mello Act [SB 626 (Mello) Chapter 1007, Statutes of 1981] to remove the housing polices out of the Coastal Act and by providing that “No local coastal program shall be required to include housing policies and programs.” (PRC 30500.1) That legislation allowed any developer who had not yet completed a coastal housing project to require the Commission to remove the affordable requirements from the permit and prohibited the Commission from requiring local governments to include affordable housing in their LCPs. As a result, affordable housing development waned in the coastal zone. 
Despite this, the Commission has maintained its mandate to protect the coast and, as of 2019, had approved more than 90% of all development applications. The Coastal Act requires the Commission to encourage housing opportunities for persons of low and moderate income. It further prohibits, in reviewing residential development applications for low- and moderate-income housing, the issuing local agency, or the Commission on appeal, from requiring measures that reduce residential densities below the density sought by an applicant if the density sought is within the permitted density or range of density established by local zoning plus the additional permitted density.
The Commission states that it has never denied a single affordable housing project in its history. Furthermore, permit review doesn’t appear to be a roadblock to development. In terms of affordable housing project application turnaround times, permits are subject to the Permit Streamlining Act, thus the Commission must comply with those deadlines. The Commission also finds ‘No Substantial Issue’ on most of the appeals received, and turns permit applications around in 49 days.
4) So, what is the problem? In 2013, City of Los Angeles planning officials approved a residential development in the Venice area that was ultimately challenged in court over the proposed height, density, setbacks, and other visual and physical characteristics and the compatibility with the Coastal Act. The Court found that a proposed project in the coastal zone must be consistent with the Coastal Act and any applicable LCP adopted pursuant to the Coastal Act before proceeding with development entitlements. The court noted that "the Legislature appears to have struck a balance" between the Act and DBL "by requiring local agencies to grant density bonuses unless doing so would violate the [Coastal Act]."[Kalnel Gardens, LLC v. City of Los Angeles (3 Cal.App.5th 927 (2016))]
Subsection (m) of Section 65915—the focus of this bill—requires the DBL and the Coastal Act to coexist without the DBL superseding the Coastal Act. The Legislature affirmed this requirement in AB 2797 (Bloom) Chapter 904, Statutes of 2018. Under subsection (m), a developer is entitled to all the incentives provided by DBL (e.g., the density bonus, various designs incentives/concessions), but the developer must integrate the incentives into the project design in a way that is also consistent with the Coastal Act. In this context, consistency with the Coastal Act means, in most instances, meeting the standards in a local government’s LCP, since local governments are doing the vast majority of the permitting.
There is nothing about the Coastal Act that preempts or stymies developers designing their project to avoid or, if necessary, minimize inconsistencies between DBL and the requirements of an LCP. That said, there is a subset of density bonus projects where harmonization can be tough, sometimes due to an unavoidable inconsistency between a certain DBL incentive and an LCP standard. Lack of objective standards can create confusion and delays. 
Some coastal jurisdictions have prepared for these situations by adding a harmonization provision to their LCP. This provision basically brings the concept of subsection (m) into the LCP and says projects should harmonize the two statutes, and if there are unavoidable inconsistencies, they should be minimized. As an example, the City of Santa Cruz’s LCP reads:
1. State DBL provides that it shall not be construed to supersede or in any way alter or lessen the effect or application of the California Coastal Act of 1976.
2.    For development within the coastal zone, the requested density bonus and any requested incentive, concession, waiver, modification, modified parking standard, or commercial development bonus shall be consistent with state density bonus criteria. All applicable requirements of the certified Santa Cruz local coastal program shall be met (including but not limited to sensitive habitat, agriculture, public viewshed, public recreational access, and open space), with the exception of the numeric standards changed through state density bonus provisions.
In jurisdictions that don’t have a harmonization provision in their LCP, density bonus projects run a greater risk of being denied locally and appealed to the Commission because the local government may identify an unavoidable inconsistency and deny the project, or project opponents may use the inconsistency to appeal the project. In actuality, appeals of local projects to the Commission are relatively few—just 6% of local permits in 2023. If all local governments in the coastal zone were required to have a harmonization provision in their LCP, the number of density bonus projects that get appealed to the Commission could be potentially be substantially minimized. 
5) Costs associated with coastal development. The Coastal Act guides how the land along the coast of California is developed, or protected from development, and it emphasizes the importance of public access to the coast, and the preservation of sensitive coastal and marine habitat and biodiversity.  Development is limited to preserve open space and coastal agricultural lands.  The law calls for orderly, balanced development, consistent with state coastal priorities and taking into account the rights of property owners. The coastal zone represents only 1% of California’s landmass. The Coastal Act exists to provide additional protections for this resource because it is unique, irreplaceable, relied on by various sources of income, and utilized for myriad recreational activities. 
The added layers of review when developing in the coastal zone does add both time and cost to a project.  According to the Department on Housing and Community Development (HCD), statewide affordable housing shortfall is more acute in the Coastal Zone. HCD notes that coastal areas cost 30% more, and housing in the coastal zone has higher cost burden as a result of lack of affordable housing. The HCD sets housing need at the state level based on population growth and pent-up demand based on vacancy rates, high cost burden (percentage of income spent on housing), lack of affordability, and homelessness. High cost burden creates lack of home ownership (i.e., it’s too expensive to save for a down payment) and makes it harder to experience economic shocks (i.e., medical expenses, car breaking down, etc.). HCD finds that the Coastal Act raises the price and rental income of multifamily housing units located within the Coastal Zone. The total effect of regulation on prices, an increase of 13–21%, results from local benefits generated from restrictions on immediate neighbors and from amenities operating at a larger spatial scale. 
It is worth noting that there are financial benefits to developers that result from the regulation of properties within the Coastal Zone. For example, development restrictions that reduce congestion and loss of open space provide benefits to all property owners within the Coastal Zone and increases property values. Andrew Planting, a Bren School professor of natural resource economics and policy, decided to investigate how the Coastal Act has impacted property values in the coastal zone by comparing them to nearby properties just outside the designated areas. Using price and rental income data for apartments and condominiums in Southern California, Planting’s team found that the regulation increased the value of properties within the coastal zone by 18 to 25%.
6) Developing in the Coastal Zone does work. At the Commission’s March 15 meeting, the Commission unanimously approved the City of Morro Bay’s complete update of its LCP Implementation Plan (IP). The IP specifies the protocols to provide for density bonuses and alternative dwelling unit (ADU) lot splits, including encouraging such housing types while also ensuring that, for example, they are located outside of sensitive habitat areas or coastal hazard areas. 
For density bonuses, the IP provides for a deviation from specific LCP provisions for projects that encourage housing opportunities for persons of low and moderate income when there will be no significant adverse coastal resource impact due to the approved project. To facilitate such housing and mixed-use, infill development opportunities, the IP includes a series of complementary multimodal transportation provision, including flexible parking standards. That includes specifying parking standards, and provisions to be flexible with such requirements. The IP’s encouragement of various types of housing, including affordable housing, ADUs, two-home development, and multi-family units while ensuring that such housing is carried out in a manner protective of coastal resources, including away from eroding bluffs and sensitive habitats. The IP includes procedures to implement density bonuses for affordable housing so as to harmonize the State’s density bonus law with the Coastal Act. The IP requires an application that seeks a density bonus in exchange for affordable housing to compare the LCP-consistent project to a project in which the size, scale, density, and other bonuses have been applied, with the goal of allowing the public and decisionmakers a clear understanding of any coastal resource and affordable housing costs and benefits. The City’s proposed density bonus provisions are similar to other such provisions certified in recent LCPs, including in Santa Cruz County.
7) Protecting the coastal zone. A central tenet of the Commission and foundational pillar of the Coastal Act is equitable access to coastal resources. The Coastal Act, through CDPs, provides unique protections to the coastal zone that are separate and distinct from the California Environmental Quality Act. The Coastal Act includes consideration of the prevention of sprawling development, protection of views to and along the ocean and scenic coastal areas, and maintenance and enhancement of public access to the coast. Further, all new development is required to minimize risk to life and property in areas of high geologic, flood, and fire hazard; assure geologic stability; minimize energy consumption and vehicle miles travelled, and, where appropriate, protect special communities and neighborhoods that, because of their unique characteristics, are popular visitor destination points for recreational uses. 
As Mary Shallenberger, Coastal Commissioner from 2004-2017, wrote in 2019: 
Relaxing development controls in the coastal zone isn’t the answer because over-regulation was never the problem. The problem is there is little market-based incentive to build this type of housing to begin with, compounded by the fact that the Legislature stripped the regulatory authority from the agency that was doing more than any other to provide actual affordable units.
The Commission’s January 2022 report, Report on the Historical Roots of Housing Inequity and Impacts on Coastal Zone Demographic Patterns, explains that one thing that makes tackling the affordable housing shortage difficult are the myriad overlapping jurisdictional authorities and housing policies that apply to one particular area. Commission staff and other housing advocates would benefit from research on the various housing policies applicable to the coastal zone and how they interact with each other and the Coastal Act. These include the Mello Act of 1981 and subsequent Mello Act Ordinances, the DBL, the Housing Accountability Act, Coastal Act and LCP policies on accessory dwelling units, the California H.O.M.E. Act, inclusionary zoning initiatives, and others. Understanding this ecosystem of policy and legislation is an important part of designing effective policy solutions that are compliant with existing law.
The author may wish to consider this recommendation, which could inform future legislation on this subject. 
8) This bill. AB 2560 would provide the Coastal Act doesn’t apply for permitting density bonuses, concessions, incentives, waivers or reductions of development standards, and parking ratios. By including the language “notwithstanding the Coastal Act,” the bill null and voids coastal protections afforded to housing development in the coastal zone. 
Last year, this committee heard AB 1287 (Alvarez), which proposed the same amendment to exempt the Coastal Act from the DBL. The committee approved the bill, with a vote of 10-0, with an amendment striking the amendments to subdivision (m) to maintain that provision of current law as it stands.

9) Committee amendments. The Committee may wish to consider amending the bill as follows:
(m) Any density bonus, concessions, incentives, waivers or reductions of development standards, and parking ratios to which an applicant is entitled under this section shall be permitted notwithstanding the California Coastal Act of 1976 (Division 20 (commencing with Section 30000) of the Public Resources Code) if the development is not located on a site that is any of the following: 
(1) An area of the coastal zone subject to paragraph (1), (2) or (3) of subdivision (a) of Section 30603 of the Public Resources Code. 
(2) An area of the coastal zone that is not subject to a certified local coastal program. 
(3) An area of the coastal zone that is vulnerable to five feet of sea level rise, as determined by the National Oceanic and Atmospheric Administration, the Ocean Protection Council, the United States Geological Survey, the University of California, or a local government’s coastal hazards vulnerability assessment. 
(4) In a parcel within the coastal zone that is not zoned for multifamily housing. 
(5) In a parcel in the coastal zone and located on either of the following: 
(A) On, or within a 100-foot radius of, a wetland, as defined in Section 30121 of the Public Resources Code. 
(B) On prime agricultural land, as defined in Sections 30113 and 30241 of the Public Resources Code. 

10) Double referral. This bill was heard in the Assembly Housing and Community Development Committee on April 10 and approved by a vote of 8-0. 
 
11) Relevant legislation:
AB 2430 (Alvarez) amends the same code of law under the DBL to prohibit a city, county, or city and county from charging a monitoring fee, as defined, on specified types of housing developments if certain conditions are met. This bill was pulled by the author in the Assembly Housing and Community Development Committee. 

SB 951 (Weiner) makes changes to the California Coastal Act and clarifies that LCP updates, for local governments in the coastal zone, shall be completed in the same timeframes as required in the housing element. This bill is referred to the Senate Appropriations Committee. 

SB 1077 (Blakespear) requires, by an unspecified date, the Commission to develop and provide guidance for local governments to facilitate the preparation of amendments to an LCP to clarify and simplify the permitting process for accessory dwelling units and junior accessory dwelling units within the coastal zone. This bill is referred to the Senate Appropriations Committee. 

SB 1092 (Blakespear) requires the Commission to perform a study on appeals of multifamily housing projects, as provided. This bill is referred to the Senate Appropriations Committee.
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