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SUBJECT:  REAL ESTATE LAW:  BUYER-BROKER AGREEMENTS
KEY ISSUE:  SHOULD REAL ESTATE BUYERS AND AGENTS BE REQUIRED TO ENTER INTO BUYER-BROKER AGREEMENTS, ESTABLISHING THE TERMS OF THEIR RELATIONSHIP, BEFORE A BUYER MAKES AN OFFER TO PURCHASE REAL ESTATE?
SYNOPSIS
This California Association of Realtors’ sponsored measure requires buyer-broker agreements to be executed before a buyer makes an offer to purchase real property. A buyer-broker agreement is a document that establishes a business agreement between the buyer and a real estate broker, and describes the scope of their duties. California does not currently require a written agency agreement between buyers and their agents; it does require a written agency agreement between listing agents and the sellers they represent in a real estate transaction. California law also requires listing agents, buyer’s agents and those agents acting as dual agents in a real estate transaction to provide an agency disclosure form specified in Civil Code 2079.14, to a principal. The agency disclosure form, while an important form, is not an agency agreement between the principal and the agent. This is solely a confirmation of who the agent and broker are representing and does not define the scope of the representation. 
This bill requires buyers and brokers to enter into a contractual relationship establishing the scope of the relationship “no later than the execution of the buyer’s offer to purchase real property.” As proposed to be amended, the bill establishes that the buyer-broker agreement cannot last longer than three months, unless renewed in writing by all parties. The author’s amendments also clarify that any agreement that does not comply with the terms set forth in the measure is void and unenforceable. The proposed amendments are in the SUMMARY, below, and discussed throughout this analysis. This bill has no opposition on file. 
SUMMARY:  Requires a time-limited buyer-broker agreement, as defined, between a buyer and their agent, before the buyer makes an offer to purchase real estate. Specifically, this bill:  
1) Defines “buyer-broker agreement” as a written contract between a buyer and a buyer’s agent by which the buyer’s agent has been authorized by the buyer to provide services for or on behalf of the buyer for which a real estate license is required pursuant to the terms of the contract.
2) Requires a buyer-broker agreement to be executed between a buyer’s agent and buyer as soon as practicable, but no later than the execution of the buyer’s offer to purchase real property. 
3) Makes it unlawful for a buyer-broker agreement to last longer than 3 months from the date the agreement was made.
4) Exempts from 3) any buy-broker agreements entered into between a real estate broker and a corporation, limited liability company, or partnership.
5) Prohibits an automatic renewal of any buyer-broker agreement.
6) Permits a renewal of a buyer-broker agreement, if the renewal is in writing, dated, and signed by all parties to the agreement.
7) Makes it unlawful for a renewal of a buyer-broker agreement subject to 2) to last longer than three months from the date the renewal was made. 
8) Establishes that a buyer-broker agreement that violates the terms described above is void and unenforceable. 
EXISTING LAW:  
1) Defines a “real estate broker” as a person who, for a compensation or in expectation of a compensation, regardless of the form or time of payment, does or negotiates to do one or more of the following acts for another or others:
a) Sells or offers to sell, buys or offers to buy, solicits prospective sellers or purchasers of, solicits or obtains listings of, or negotiates the purchase, sale or exchange of real property or a business opportunity.
b) Leases or rents or offers to lease or rent, or places for rent, or solicits listings of places for rent, or solicits for prospective tenants, or negotiates the sale, purchase or exchanges of leases on real property, or on a business opportunity, or collects rents from real property, or improvements thereon, or from business opportunities.
c) Assists or offers to assist in filing an application for the purchase or lease of, or in locating or entering upon, lands owned by the state or federal government.
d) Solicits borrowers or lenders for or negotiates loans or collects payments or performs services for borrowers or lenders or note owners in connection with loans secured directly or collaterally by liens on real property or on a business opportunity.
e) Sells or offers to sell, buys or offers to buy, or exchanges or offers to exchange a real property sales contract, or a promissory note secured directly or collaterally by a lien on real property or on a business opportunity, and performs services for the holders thereof. (Business and Professions Code Section 10131.)
2) States that it is unlawful for any licensed real estate broker to employ, compensate, directly or indirectly, any person for performing any services for which a license is required under the law, as specified. (Business and Professions Code Section 10137.)
3) Prohibits a real estate sales person from being employed or accepting compensation for activity requiring a real estate license from any person other than the broker under whom he or she is licensed. (Ibid.)
4) States that it is unlawful for any licensed real estate salesperson to pay any compensation for performing acts for which a license is required to any real estate licensee except through the broker under whom he or she is at the time licensed. (Ibid.)
5) Establishes the duties of a real estate broker or salesperson, licensed under provisions of the Business and Professions Code, to a prospective buyer of residential real property, including fiduciary duties of care and duties of disclosure. (Civil Code Sections 2079-2079.25.)
6) Prohibits an exclusive listing agreement regarding single-family residential property from lasting longer than 24 months from the date the agreement was made. (Civil Code Section 1670.12 (b).) 
FISCAL EFFECT:  As currently in print this bill is keyed fiscal.
COMMENTS: This California Association of Realtors’ sponsored measure requires buyer-broker agreements be executed before a buyer makes an offer to purchase real property. A buyer-broker agreement is a document that establishes a business agreement between the buyer and a real estate broker, and describes the scope of their duties. California does not currently require a written agency agreement between buyers and their agents; it does require a written agency agreement between listing agents and the sellers they represent in a real estate transaction. California law also requires listing agents, buyer’s agents, and those agents acting as dual agents in a real estate transaction to provide an agency disclosure form specified in Civil Code 2079.14, to a principal. The agency disclosure form, while an important form, is not an agency agreement between the principal and the agent. This is solely a confirmation of who the agent and broker are representing and does not define the scope of the representation. 
This bill requires buyers and brokers to enter into a contractual relationship establishing the scope of the relationship “no later than the execution of the buyer’s offer to purchase real property.” As proposed to be amended, it establishes that the buyer-broker agreement cannot last longer than 3 months, unless renewed in writing by all parties. The author’s amendments also clarify that any agreement that does not comply with the terms as set forth in the measure is void and unenforceable. The author further explains this measure’s importance:
Buyer broker agreements, which are now required in 18 states (as of December 2023) are bilateral agreements that set out the rights and responsibilities of the buyers and their agents.  The California Association of REALTORS (R) forms used in most residential real estate transactions have had buyer broker agreement for optional use by agents for some time now.  Practitioners who utilize such forms have found that that having a clear explanation of the relationship is beneficial to both the buyer and a number of brokers now encourage or require their agents to utilize them. 
As mentioned above the benefits of such agreements have been recognized in statute and practice in those states without required agreements.  The benefit of such agreements has also been recognized as beneficial to consumers and the industry in a recent proposed settlement in the most prominent class action by sellers against large brokerages and the National Association of REALTORS(R) Sitzer/Burnett v. NAR (NATIONAL ASSOCIATION OF REALTORS®). NAR and brokerages that had not settled, had a jury verdict in favor of the plaintiffs in Missouri federal court. A settlement, which still needs to be approved by the federal courts, has been reached between the Plaintiffs and NAR that would require, among other things, require those who are part of the settlement to utilize buyer-broker agreements in all transactions.
NAR Settlement and its implications. The NAR settlement, which has yet to be approved by the federal courts, came about following a federal class-action antitrust lawsuit, Burnett v. National Association of Realtors et al., initiated in Kansas City, Missouri. Last October, a jury ruled in favor of the plaintiffs, agreeing that the National Association of Realtors (NAR) and major brokerages colluded to artificially raise seller commissions. The lawsuit indicated that before the settlement agreement, the regulations discouraged buyer agents from showing certain homes to their clients. This was done by incentivizing agents representing homebuyers to avoid showing their clients listings where the seller’s broker was offering a lower commission to the buyer’s agent. As part of the settlement, NAR agreed to no longer require a broker advertising a home for sale on the Multiple Listing Service (MLS) to offer any upfront compensation to a buyer’s agent. Moreover, MLSs must eliminate any fields indicating broker compensation, and agents cannot be compelled to join MLSs to transact or receive payment. 
Under the settlement agreement, MLS members dealing with buyers must enter formal representation agreements with them, effective July 2024, to ensure homebuyers know what their agent will charge them for their services. Although commission rates have always been open to negotiation, traditionally, the seller of the property pays a real estate agent commission of roughly 6% of the property’s selling price. The commission is factored into the listing price, which is then split between the buyer’s agent and the seller’s agent. Until now, this was widely accepted as part of the process. The NAR settlement upended this process. Realtors may now be able to compete on commissions, allowing prospective buyers to shop around on rates before they commit to buying a home. Brokers could begin to advertise their fees, allowing customers to choose lower-cost agents.
This bill is brought in the context of this changing landscape. The sponsor points out that well before this settlement and lawsuit, NAR encouraged its members to use buyer-brokerage agreements that help consumers understand exactly what services and value will be provided by the broker, and for how much. With this bill, these broker-buyer agreements will be required under law. 
When is the agreement required? This bill requires buyer-broker agreements to be put in place, “as soon as practicable, but no later than the execution of the buyer’s offer to purchase real property.” By setting the trigger for this requirement at “no later than the execution of the buyer’s offer” it leaves room for potential buyers to “try out” different potential agents, by, for example, going to different viewings with different agents before entering into any contractual relationship. In this way, the bill recognizes the often personal aspect of a relationship between a potential buyer and agent and the need to allow a potential buyer to find the “right fit” before being obligated to enter into a contract with that agent.  
Who does the agreement cover? The “buyer-broker agreement” is a written contract between the buyer and the buyer’s real estate agent. A real estate agent is a licensed professional who organizes and assists with real estate transactions, and is the person a potential buyer interacts with when looking for, and purchasing, a home. The agent can sometimes also be a broker, if they have obtained the proper licensing, but they often work for a different brokerage. For example, in looking for a home, a prospective buyer may work with an individual real estate agent within a larger brokerage, such as Coldwell Banker. The buyer-broker agreement required by this bill would need to be executed by the buyer and their agent. By its terms, however, it applies to brokers, meaning that in the Coldwell Banker example, a buyer who is unhappy with the work performed by their individual agent could request to be paired with a different agent within the Coldwell Banker brokerage. 
What does the agreement cover? The bill does not impose any content requirements on the agreement. Standard buyer-broker agreements approved by the sponsor generally include terms relating to the obligations of the broker and the buyer, the exclusive or non-exclusive nature of the agreement, and the compensation structure, among other provisions. 
How long does the agreement last? The bill in print did not impose a time limit on the contract. As proposed to be amended, the bill sets a 3-month renewable time limit on the agreement. Setting a time limit provides flexibility to the buyer and the broker to not renew a contract if they decide that they were unhappy, or would like a different, broker in their search for a home. This time limit was put in place to assuage concerns that buyers might enter into a relationship, which often entails significant compensation to the broker, and be “stuck” and unable to renegotiate or terminate the relationship. By adopting a somewhat short time period, this enables both buyer and broker to evaluate the other, and choose to continue the relationship by renewing the contract in writing after the 3-month period, or not renew and find a better fit, as they wish. 
Author’s amendments. 
SEC. 2. Section 10134 is added to the Business and Professions Code, to read:  
10134.(a)  A buyer-broker agreement shall be executed between a buyer’s agent and a buyer as soon as practicable, but no later than the execution of the buyer’s offer to purchase real property.
(b)(1) It is unlawful for a buyer-broker agreement regarding single-family residential property to last longer than 3 months from the date the agreement was made. This paragraph shall not apply to buyer-broker agreements entered into between a real estate broker and a corporation, limited liability company, or partnership.
(2) No buyer-broker agreement shall renew automatically, and any renewal of a buyer-broker agreement shall be in writing and be dated and signed by all parties to the agreement. It is unlawful for a renewal of a buyer-broker agreement subject to paragraph (1) to last longer than 3 months from the date the renewal was made.
(c) A buyer-broker agreement that is made in violation of this section is void and unenforceable.
ARGUMENTS IN SUPPORT:  The California Association of Realtors supports this measure:
AB 2992 is a consumer-friendly bill that will mandate that buyer broker agreements be used in real estate transactions in California. Buyer-broker agreements, which are now required in 18 states (as of December 2023) are bilateral agreements that set out the rights and responsibilities of the buyers and their agents.
The California Association of REALTORS® standard forms, which are used in most residential real estate transactions in California, have had buyer broker agreement forms available for optional use by agents for some time now. Practitioners who utilize such forms have found that having a clear explanation of the relationship is beneficial to both the agent and the buyer and a growing number of brokers now encourage or require their agents to utilize them. Potential homebuyers are about to embark on the most significant financial transaction of their lives and that relationship deserves a written agreement which ensures that buyers will, just like sellers currently have, a clear understanding of their relationship with their agent.
Finally, apart from creating the obligation for a written agency contract between the buyer’s agent and the principal nothing in this bill changes the statutory or common law obligations and duties of an agent to the principal (homebuyer or seller) that exist under current law.
In sum, AB 2992 is a consumer-friendly bill that will have the effect of ensuring that buyers will have a clear understanding of their relationship with their chosen agent.
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