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Christopher M. Ward, Chair
ABPCA Bill Id:AB 3177 (
Author:Wendy Carrillo) – As Introduced Ver:February 16, 2024
SUBJECT:  Mitigation Fee Act:  land dedications:  mitigating vehicular traffic impacts
SUMMARY:  Prevents local agencies from imposing land dedication requirements on new housing developments in transit priority areas for vehicular traffic purposes. Specifically, this bill:  
1) Defines “land dedication” as a physical exaction of property for public use without compensation, whether imposed on an ad hoc or legislative basis, that is charged by a local agency to the applicant in connection with a development approval for the purpose of defraying the cost of public facilities related to the new development.
2) Prohibits local agencies from imposing a land dedication requirement on housing developments in Transit Priority Areas (TPAs) for the purpose of mitigating vehicular traffic impacts or achieving an adopted traffic level of service related to vehicular traffic, with the following exceptions: 
a) The housing development has a street frontage of 500 feet or more; or  
b) The local agency makes a finding, specific to the housing development project and supported by a preponderance of the evidence, that the land dedication requirement is necessary to preserve the health, safety, and welfare of the public.

EXISTING LAW:  
1) Establishes the Mitigation Fee Act which:
a) Requires a local agency to do all of the following when establishing, increasing, or imposing a fee on a development project:
i. Identify the purpose of the fee;
ii. Identify the use to which the fee is to be put;
iii. Determine how there is a nexus between the fee’s use and the type of development project on which the fee is imposed; and 
iv. Determine how there is a nexus between the need for a public facility and the type of development project on which the fee is imposed. (Government Code (GOV) 66000-66025)
b) Provides that if a local agency imposes a fee on a housing development to mitigate traffic impacts, and the development is within half a mile barrier-free walk of a transit station, the fee should reflect a lower rate of automobile trips, unless proven at a public hearing that the housing development would not generate fewer automobile trips than a development further away from transit. (GOV 66005.1) 
FISCAL EFFECT:  Unknown. 
COMMENTS:  
Author’s Statement: According to the author, “AB 3177 promotes efficient land use by placing limits on "Spot Widening," whereby developers give up land and pay for road expansions as a permitting requirement. This practice affects the financial feasibility of housing developments, reducing the number of homes a developer can build and increasing tenants' rents. One project in Los Angeles lost over 6,000 square feet of land to road widening, which amounted to a loss of over 30 dwelling units. There was a delay of almost two years for another project, consisting of permanent supportive housing for the homeless, as the developer sought to waive the road-widening requirement. These additional costs and delays contribute to California's housing shortage and homelessness crisis.”
Statewide Housing Needs: According to the Department of Housing and Community Development’s (HCD’s) 2022 Statewide Housing Plan Update,[footnoteRef:1] California’s housing crisis is a half century in the making. After decades of underproduction, supply is far behind need and housing and rental costs are soaring. As a result, millions of Californians must make hard decisions about paying for housing at the expense of food, health care, child care, and transportation, directly impacting quality of life in the state. One in three households in the state doesn’t earn enough money to meet their basic needs. In 2023, over 181,000 Californians experienced homelessness on a given night, with a sharp increase in the number of people who became experienced homelessness for the first time.[footnoteRef:2]  [1:  California Department of Housing and Community Development, A Home for Every Californian: 2022 Statewide Housing Plan. March 2022, https://storymaps.arcgis.com/stories/94729ab1648d43b1811c1698a748c136]  [2:  U.S. Department of Housing and Urban Development, Point in Time Counts. https://www.huduser.gov/portal/datasets/ahar/2023-ahar-part-1-pit-estimates-of-homelessness-in-the-us.html ] 

To meet this housing need, HCD determined that California must plan for more than 2.5 million new homes, and no less than one million of those homes must be affordable to lower-income households, in the 6th Regional Housing Needs Allocation (RHNA). This represents more than double the housing needed in the 5th RHNA cycle. By contrast, housing production in the past decade has been under 100,000 units per year – including less than 10,000 units of affordable housing per year.[footnoteRef:3] As of April 5, 2024, in the 6th RHNA cycle, jurisdictions across the state have permitted the following: [3:  https://www.hcd.ca.gov/policy-research/housing-challenges.shtml ] 

· 2.1 percent of the very low-income RHNA
· 4.8 percent  of the low-income RHNA
· 4.8 percent of the moderate-income RHNA
· 12.7 percent of the above moderate-income RHNA 
Cost of Building Housing: It is expensive to build housing in California. The UC Berkeley Terner Center finds that challenging macroeconomic conditions, including inflation and high interest rates, affect the availability and cost of capital, resulting in rising costs for labor and materials.[footnoteRef:4] Furthermore, workforce and supply shortages have exacerbated the already high price of construction in California, and economic uncertainty has made equity partners and lenders apprehensive about financing new housing development proposals.[footnoteRef:5] [4:  David Garcia, Ian Carlton, Lacy Patterson, and Jacob Strawn, Making It Pencil: The Math Behind Housing Development (2023 Update), Terner Center for Housing Innovation, December 2023, https://ternercenter.berkeley.edu/research-and-policy/making-it-pencil-2023/]  [5:  IBID.] 

An analysis by the California Housing Partnership compares the cost of market rate development prototypes developed by the Terner Center with the median cost of developing affordable rental homes. In the four regions analyzed, the study found that the cost of developing one unit of affordable housing ranged from approximately $480,000 to $713,000, while the cost of developing one unit of market rate housing in the state ranged from approximately $508,000 to $637,000.[footnoteRef:6]  [6:  Mark Stivers, Affordable Housing Compares Favorably to Market-Rate Housing From a Cost Perspective, California Housing Partnership, January 2024: https://chpc.net/affordable-housing-compares-favorably-to-market-rate-housing-from-a-cost-perspective/#:~:text=It%20turns%20out%20that%20costs,market%2Drate%20developments%20do%20not.] 

Impact Fees and Exactions – Added Uncertainty and Costs: Development fees serve many purposes and can be broadly divided into two categories: service fees and impact fees. Service fees cover staff hours and overhead, and are used to fund the local agency’s role in the development process such as paying for plan reviews, permit approvals, inspections, and any other services related to a project moving through various local departments. Impact fees refer generally to fees that offset the public costs of new infrastructure incurred by the larger community. In the wake of the passage of Proposition 13 in 1978 and the loss of significant property tax revenue, local governments have also turned to development fees as a means to pay for new infrastructure. According to the UC Berkeley Terner Center for Housing Innovation, between 2008 and 2015, California fees rose 2.5%, while the national average decreased by 1.2%.[footnoteRef:7] Development fees can comprise 17% of the total development costs of new housing, and in California in 2015, impact fees were nearly three times the national average.[footnoteRef:8]   [7:  Sarah Mawhorter, David Garcia and Hayley Raetz, It All Adds Up: The Cost of Housing Development Fees in Seven California Cities, Terner Center for Housing Innovation, March
2018, https://ternercenter.berkeley.edu/research-and-policy/it-all-adds-up-development-fees]  [8:  IBID. ] 

The Mitigation Fee Act governs the imposition, collection, and use of impact fees collected by local governments when reviewing and approving development proposals.
Key aspects of the Mitigation Fee Act include:
1. Nexus Requirement: The Act requires a clear "nexus" or connection between the fee charged and the impact created by the development. This means that the fees collected must be used to address the specific impacts that the new development is expected to have on public facilities and services.
1. Proportionality: The fees charged must be proportional to the impact of the development. 
1. Accountability: Local governments are required to establish separate accounts for the fees collected and to use the funds solely for the intended purposes. They must also provide annual reports on the status of the fees, including the balance and how the funds have been used.
1. Timing of Fee Payment: The Act specifies when fees can be collected, generally at the time of final inspection or when certificate of occupancy is issued, with some exceptions.
1. Refunds: If the fees collected are not used within five years, and specific findings are not made, the Act provides for the refund of the fees.
Existing law limits the fees local agencies can impose on housing developments within 1/2 mile of a transit station, which includes a rail or light-rail station, ferry terminal, bus hub, or bus transfer station, but excludes other major bus stops, as well as planned transit stops. To enhance traffic-impact mitigation strategies, it is important to consider transit priority areas, which are designated zones within 1/2 mile of a major transit stop.
Spot Widening: In some urban areas, such as the City of Los Angeles, the practice of "Spot Widening" along roadways adjacent to new developments has become a requirement imposed by cities on developers. This process involves the widening of a portion of the roadway to accommodate increased vehicular traffic that might result from the new development. According to the California Department of Housing and Community Development (HCD), this sort of land dedication may affect the cost and feasibility of developing housing as well as its affordability.[footnoteRef:9] A 2016 research study published in the Journal of Transport and Land Use found that road widening requirements in Los Angeles can cost developers over $10,000 per unit, resulting in up to hundreds of thousands of dollars being added to projects subjected to these requirements in certain instances.[footnoteRef:10] Such additional costs often lead to higher rent prices to make up for the loss. In addition to the monetary costs, developers also lose valuable land they could have used for additional housing units.  [9:  https://www.hcd.ca.gov/planning-and-community-development/housing-elements/building-blocks/fees-and-exactions ]  [10:  Michael Manville, Automatic street widening: Evidence from a highway dedication law. Journal of Transport and Land Use, 9(1). 2016.  https://doi.org/10.5198/jtlu.2016.834

The examples cited in this report include: 
One $450,000 improvement that caused a developer to reduce their development from 10 units to 9 units, put otherwise, a cost of $50,000 per unit. 
A 27 unit development paying $300,000 ($11,100 per unit)
] 

Shifting land from housing to roads on a per project basis may not achieve any mitigation because the widening is limited to the roadway adjacent to the project, leading to road configurations that essentially zigzag. In instances where an entire block of the road is widened due to a large scale development, the growing body of evidence on the effects of road widening makes clear that this practice induces driving and worsens congestion. Therefore, placing “spot widening” requirements on a developer may result in more driving, rather than mitigating congestion.
Transit Priority Areas: Transit Priority Areas (TPAs) are designated regions within a half-mile radius of an existing or planned major transit stop. These areas are identified as part of the state's strategy to promote sustainable development and reduce greenhouse gas emissions. The rationale behind encouraging car-free or low-car developments in TPAs is to leverage the proximity to public transit, thereby reducing the reliance on private vehicles for daily commutes. This approach aligns with California's broader environmental and urban planning goals, aiming to create more walkable, bike-friendly, and transit-oriented communities. By fostering developments in TPAs that minimize automobile dependency, the state seeks to alleviate traffic congestion, improve air quality, and enhance the overall quality of life for residents.
The state seeks to incentivize and prioritize new housing development in climate-smart places,[footnoteRef:11] accompanied by the policy goals of lowering the cost of housing and reducing greenhouse gas emissions. As such, limiting road widening for vehicular traffic via land dedication, and limiting the fees that a local jurisdiction can charge for vehicular traffic mitigation, in TPAs as proposed in this bill is well aligned with these existing goals and priorities. Nothing in this bill would prevent local governments from imposing other types of land dedication requirements in TPAs, or other requirements to construct public improvements, including, but not limited, to sidewalk and sewer improvements. Furthermore, a local government may still impose a land dedication requirement on housing development for street widening if the local agency makes specific findings that the dedication is necessary to preserve the health, safety, and welfare of the public, providing the local government with flexibility.  [11:  2022 Statewide Housing Plan.] 

Committee amendments: Staff recommends the bill be amended to clearly state that local governments may still impose other land dedication requirements, or requirements to construct public improvements, in TPAs so long as the requirement is not for the purpose of mitigating vehicular traffic impacts or achieving an adopted traffic level of service related to vehicular traffic. For the purpose of timing, the amendments will be taken in the Assembly Local Government Committee, should this bill pass out of this Committee.
66005.1: 
(c)(2) Notwithstanding paragraph (1), a local agency may impose a land dedication requirement on a housing development if both of the following conditions are met:
(A) The housing development is not located in a transit priority area.
(B) The housing development has a street frontage of 500 feet or more.
(3) Notwithstanding paragraph (1), A local government may impose a land dedication requirement on a housing development for the purpose of street widening, if the local agency makes a finding, specific to the housing development project and supported by a preponderance of the evidence, that the land dedication requirement is necessary to preserve the health, safety, and welfare of the public.
(4) Nothing in this subdivision shall prohibit any other lawful land dedication requirement or requirement to construct public improvements, including, but not limited to, sidewalk and sewer improvements.
Arguments in Support: According to Streets for All and The Greenlining Institute, “the requirement for homebuilders to finance roadway widening and surrender land as a condition for housing project approvals is fundamentally misaligned with principles of environmental sustainability, equity, and justice. This approach not only fosters a dependency on automobiles, leading to higher Vehicle Miles Traveled (VMT) and associated emissions, but also exacerbates the urban heat island effect, a critical environmental concern. In the rare instance where a significant length of the road is widened, the growing body of evidence on the effects of road widening makes it clear that this practice induces more driving and worsens congestion in the long run. Placing the burden of potential mitigations on a developer leads to poor road design and induces more driving instead of easing congestion. On the housing front, this city policy has cost or delayed thousands of units of deed-restricted and homeless housing which is desperately needed in our communities.”
Arguments in Opposition: None on file. 
Related Legislation: 
AB 2553 (Friedman) would amend the Mitigation Fee Act to limit fees to mitigate traffic impacts within one-half mile of a major transit stop. This bill was heard in the Assembly Committee on Local Government on April 10, where it was passed out 9-0. 
Double referred: This bill was also referred to the Assembly Committee on Local Government, where it will be heard should it pass out of this committee.
REGISTERED SUPPORT / OPPOSITION:
Support
Streets for All (Sponsor)
Abundant Housing LA
Active San Gabriel Valley
All Voting Members of The North Westwood Neighborhood Council
Bike East Bay
Bike LA
California Bicycle Coalition
California Environmental Voters
California Housing Partnership Corporation
California YIMBY
Car-lite Long Beach
Conor Lynch Foundation 
Council of Infill Builders 
East Bay for Everyone
Everybody’s Long Beach 
Housing Action Coalition
Long Beach Bike Co-op 
Los Angeles Walks 
Natural Resources Defense Council
Pedal Movement 
People for Housing – Orange County 
Safe Routes Partnership 
Seamless Bay Area
Socal Families for Safe Streets 
The Greenlining Institute
Transbay Coalition 
Transform 
YIMBY Action 
Youth Climate Strike Los Angeles
Opposition
None on file. 
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