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SUBJECT:  Shelter crisis:  Low Barrier Navigation Center:  use by right:  building standards

DIGEST: This bill makes several changes related to homelessness housing options: (1) extends the sunset on authorized emergency housing under the Shelter Crisis Act (SCA) to January 1, 2036; (2) allows actions related to contracting for services for a homeless shelter under the SCA to be exempt from the California Environmental Quality Act (CEQA); (3) eliminates the sunset for by-right approval of low barrier navigation centers (LBNC)and exempts from CEQA certain actions by local agencies related to low barrier navigation centers; and (4) clarifies that state programs subject to “Housing First” includes programs that fund emergency shelters and interim housing.

ANALYSIS:

Existing law:  	

1) Under CEQA, a lead agency determines whether a project is exempt from CEQA, or if it must do an initial study to determine if a project will have significant effects on the environment. If a project has no effect on the environment or effects that can be mitigated, the lead agency prepares a negative declaration (ND) or mitigated ND (MND). If the project will have significant impacts, the lead agency prepares an environmental impact report (EIR) to evaluate and propose mitigation measures for any effects on the environment, including impacts or likely impacts to land, air, water, minerals, flora, fauna, ambient noise, and historic or aesthetic significance. (Public Resources Code (PRC) §§21000 et seq.) 

2) Authorizes a governing body to declare a shelter crisis, through a body of law known as the Shelter Crisis Act (SCA). “Declaration of a shelter crisis” is defined as the duly proclaimed existence of a situation in which a significant number of persons are without the ability to obtain shelter, resulting in a threat to their health and safety. (Government Code (GC) § 8698) 

3) Authorizes emergency housing, until January 1, 2026, to include homeless shelters upon the declaration of a shelter crisis by a city or county. Authorizes these cities and counties to suspend housing, health, habitability, planning and zoning, or safety standards and procedures during the shelter crisis and allows them to adopt, by ordinance reviewed by the Department of Housing and Community Development (HCD), local standards and procedures for the design, site development, and operation of homeless shelters and structures if it is determined that strict compliance with state and local standards and laws would prevent, hinder, or delay the mitigation of the effects of the shelter crisis. (GC § 8698)

4) Exempts, upon the declaration of a shelter crisis, actions by the state or a local government from CEQA related to:
a)  Leasing, conveying or encumbering land owned by a city, county, or city and county, or to facilitating the lease, conveyance or encumbrance of land owned by the local government for a homeless shelter constructed pursuant to the SCA; and
b) Providing financial assistance to a homeless shelter constructed pursuant to the SCA. (GC § 8698.4) 

5) Exempts from CEQA actions taken by HCD, the California Housing Finance Agency, and local governments to provide financial assistance or insurance to develop and build housing for people with low- or moderate-incomes as long as the project receiving the financial assistance or insurance is subject to review under CEQA by another public agency. (PRC § 21080.10) 

6) Requires low-barrier navigation center (LBNC) developments use a by-right (and thus not subject to CEQA) process if the development meets certain requirements. Defines a navigation center as low barrier if it includes best practices to reduce barriers to entry, such as allowing tenants to have partners, pets, possessions, and privacy. This by-right process requirement sunsets on January 1, 2027. (PRC § 65660.2) 

7) Creates a statutory CEQA exemption for low barrier navigation center, supportive housing, and transitional housing for youth and young adults within the City of Los Angeles administered by the City of Los Angeles and by other local eligible public agencies, which sunsets January 1, 2025. (PRC § 21080.27)




This bill:  

1) Creates a CEQA exemption for approving a contract to provide services for people experiencing homelessness to a homeless shelter constructed pursuant to the SCA. 

2) Expands the definition of a “low barrier navigation center” to be non-congregate and relocatable. 

3) Eliminates the sunset on by-right approvals of low barrier navigation centers.

4) Extends the emergency housing under the SCA, until January 1, 2036, to include homeless shelters upon the declaration of a shelter crisis by a city or county. 

5) Clarifies that state programs that are subject to housing first includes programs that fund emergency shelters, interim housing, and housing.

Background 

1) The A, B, C’s of CEQA. CEQA is designed to (a) make government agencies and the public aware of the environmental impacts of a proposed project, (b) ensure the public can take part in the review process, and (c) identify and implement measures to mitigate or eliminate any negative impact the project may have on the environment. CEQA is enforced by civil lawsuits that can challenge any project’s environmental review. Nonprofits, private individuals, public agencies, advocacy groups, and other organizations can all file lawsuits under CEQA. 

A project is only subject to CEQA if (1) it involves a public agencies’ discretionary funding or approval that may cause either (2) a direct physical change in the environment or (3) a reasonably foreseeable indirect physical change in the environment. Actions that are by-right or ministerial are not “projects” under CEQA. 

2) CEQA exemptions. Some projects may be eligible for CEQA exemptions. If a project is exempt from CEQA, the lead agency simply identifies which exemption the project is eligible for, and no further environmental review or public engagement is required.

There are two types of CEQA exemptions: statutory and categorical exemptions. Statutory exemptions are created by the Legislature, and generally apply even if a project has the potential to significantly affect the environment. There are over 120 statutory CEQA exemptions in the Public Resources Code, Water Code, Government Code, and Health and Safety Code among others. In contrast to statutory exemptions, categorical exemptions, which are part of the CEQA guidelines, generally do not apply if there are significant environmental impacts associated with the project. There are 33 categorical CEQA exemptions listed in the CEQA guidelines, many of which cover a wide range of projects. 

3) Homelessness: stats and causes. According to the most recent point in time (PIT) count, 171,521 people were experiencing homelessness in California— representing 30% of the nation’s homeless population. Two-thirds of the homeless population in California is unsheltered. Over half (51%) of all unsheltered people in the US were in California. A lack of affordable housing is the biggest contributor to homelessness: cities with higher rents and lower rental vacancy rates (i.e., tighter housing markets) are directly linked to higher per capita rates of homelessness. The overwhelming evidence shows that the solution to homelessness is providing more habitable, stable, and permanent housing at all income levels, and in particular, more housing affordable to the lowest income earners. 

While increasing the supply of affordable housing is the priority solution to the homelessness crisis, there is a spectrum of housing solutions that different levels of governments should offer, depending on the specific needs of the individual or family experiencing homelessness. For example, many families merely require temporary rental assistance to maintain housing or rapid rehousing to reconnect to permanent housing. Some populations require more intensive services in conjunction with permanent housing options. For those living on the streets or in encampments, a shelter can provide short-term, temporary respite. Shelters generally have very low rates of exiting to permanent housing. Interim solutions, such as bridge housing communities and low barrier navigation centers, provide a spectrum of housing and healthcare services, particularly to marginalized communities and those with pets, and may be necessary while a more permanent solution (such as rental assistance or the construction of a new unit) can be attained.

4) SCA. According to the Senate Housing Committee, the SCA – set to sunset on January 1, 2026 – allows local jurisdictions to declare a shelter crisis with limited liability to provide emergency housing. The intent of the SCA is to allow local governments to act quickly to provide temporary shelter solutions to deal with a local homelessness crisis. Under the SCA, the local jurisdiction may allow homeless persons to occupy designated public facilities for the duration of the crisis. The SCA suspends local housing, health, and safety standards for public facilities to the extent full compliance would hamper mitigation of the effects of the shelter crisis. 

In 2020, the Legislature gave locals across the State authority to provide emergency shelter to people experiencing homelessness by expanding “emergency housing” under the SCA to include homeless shelters located or constructed on any land owned or leased by the locality AB 2553 (Ting, Chapter 147, Statutes of 2020). Under the emergency declaration, homeless shelters do not have to be consistent with local land use plans, including general plans, during the shelter crisis. 

Locals are further authorized to adopt ordinances that adopt reasonable local standards and procedures for design, site development, and operation of homeless shelters and the structures, in lieu of compliance with local building approval procedures or state housing, health, habitability, planning and zoning, or safety standards. The ordinance must demonstrate compliance with state and local standards and laws would prevent or delay the mitigation of the effects of the shelter crisis. These ordinances must also adopt health and safety standards and procedures for homeless shelters to ensure minimal public health and safety, and must be approved by HCD. Locals must simultaneously adopt a plan to address the shelter crisis, including, but not limited to, the development of homeless shelters and permanent supportive housing, as well as onsite supportive services, and provide specified data on the outcome of that plan (such as housing exits and number of shelter beds and new affordable housing units created).

5)  CEQA exemptions to address the housing and homelessness crisis. In recognition of the housing and homelessness crisis, the Legislature has passed numerous CEQA exemptions for affordable housing and temporary housing to speed up the deployment of these projects. 

The SCA contains a CEQA exemption for shelters constructed under the SCA; specifically, it states that CEQA shall not apply to actions taken by a state agency or a local government to lease, convey, or encumber land owned by a local government or to facilitate the lease, conveyance, or encumbrance of land owned by the local government for, or to provide financial assistance to, a homeless shelter constructed or allowed under the SCA.

In 2019, the Legislature created a by-right process (not subject to CEQA) for local actions taken to site and permit LBNCs, which provide temporary shelter and social services to Californians who are unhoused. This by-right process included not just entitlement for LBNCs, but also any action to facilitate the lease, conveyance, or encumbrance of land owned by a public agency, or to provide financial assistance to, or otherwise approve the LBNC. 

6) What actions are subject to CEQA? Actions that are unlikely to have impacts on the environment and that supplement development projects, such as executing financing decisions or providing technical assistance for projects, have historically been considered outside the purview of CEQA. However, public agencies have raised concerns that any ambiguity as to whether or not these actions are subject to CEQA could provide opponents of the overall project with a lever to bring a CEQA lawsuit and delay the overall project deployment.

The Legislature has weighed in on whether or not actions that supplement “projects” like affordable housing financing or technical assistance documents are subject to CEQA by passing a number of bills in recent years (AB 1449 Chapter 761, Statutes of 2023; AB 1319 Wicks, Chapter 758, Statutes of 2023; SB 679, Kamlager, Chapter 661, Statutes of 2022) that specifically exempt actions related to financing and technical assistance that supplement development projects that undergo CEQA or are themselves exempt from CEQA.

Comments

1) Purpose of Bill. According to the author, “California has fewer housing units affordable and available to households earning below 50 percent of Area Median Income than any other state, the fourth highest rate of homelessness and the highest rate of unsheltered homelessness in the nation. 

“An innovative approach to sheltering people experiencing homelessness has been gaining momentum: non-permanent or relocatable housing communities built on underutilized vacant land. This burgeoning new solution is cost-effective, rapid, scalable, and provides a new tool for local governments to immediately address unsheltered homelessness while permanent housing is under construction. 

“SB 1395 fills a consequential gap as California moves to end homelessness by empowering local governments who want to build interim housing to do so quickly and cost-effectively. With the development of more interim housing, we can put a roof over the heads of our unhoused neighbors to provide the security, stability, and dignity necessary to get our neighbors back on their feet.”

2) Are these supplemental actions under CEQA? As described in the background section, in order for a project to be subject to CEQA, it must be a discretionary decision by a public agency that could have a direct or reasonably foreseeable indirect impact on the environment. For example, contracts for services for people experiencing homelessness include actions such as counseling services, security contracts, resource navigation services, and other actions that are unlikely to have a direct or foreseeably indirect impact on the environment. If executing contracts for services for people experiencing homelessness are not ‘projects,’ then they would not need a CEQA exemption because that action is not under the purview of CEQA. A similar case could be made for actions such as facilitating the lease of land or an action to provide financial assistance to low barrier navigation centers.

The committee is not aware of any lawsuits under CEQA that have challenged homelessness service contracts in the State. However, public agencies wishing to execute contracts for services for people experiencing homelessness may argue that any uncertainty on whether or not executing service contracts is subject to CEQA introduces a risk of litigation –especially for projects or actions that involve homeless services which can be controversial. A lawsuit alleging that a public agency violated the law by taking one of these actions without going through the CEQA process could slow down deployment of the project, even if the suit does not succeed. However, it is important to note that an explicit CEQA exemption for executing these types of supplemental actions would still be subject to legal challenge under CEQA.   

3) If these are subject to CEQA, what else is? Creating a new CEQA exemption for contracts for services for individuals experiencing homelessness makes it explicit that these types of actions are exempt from CEQA in case of a lawsuit. However, these same exemptions also make it explicit that these actions are in fact under the purview of CEQA, because otherwise they would not need exemptions. While that may not be problematic for these specific actions, since they would have an exemption, it could imply that other similar actions that support deployment of projects but are unlikely to have direct or foreseeable indirect impacts on the environment are under the purview of CEQA. These similar contracts, some of which may have justifiably considered themselves to be outside the purview of CEQA, would now be more vulnerable to legal action asserting that they are projects. Creating specific exemptions in law for actions that have historically not been subject to CEQA could backfire and result in more litigation for local entities. 

4) What’s in a contract? There is no definition in current law for “services for people experiencing homelessness.” While these services typically include actions such as mental health services, without a specific definition for what these “services” entail, SB 1395 could potentially be exploited to exempt contracts for projects such as new construction of facilities, deploying new fleets of vehicles, or other actions that seem to be outside the scope of the author’s intent. 

To address this concern, the author and committee may wish to add more clarity on the types of actions entailed in “services for individuals experiencing homelessness.”

5) Committee amendments. Staff recommends the committee adopt the bolded amendments contained in comments 4 above. 

DOUBLE REFERRAL:  

This measure was heard in Senate Housing Committee on March 14th, 2024, and passed out of committee with a vote of 9-0.

Related/Prior Legislation

SB 1361 (Blakespear, 2024) would specify that approving contracts for individuals experiencing homelessness are exempt from CEQA. This bill is pending hearing in the Senate Housing Committee. 

SB 406 (Cortese Chapter 150, Statutes of 2023) establishes a CEQA exemption for actions taken by a local agency to provide financial assistance or insurance for the development and construction of residential housing for persons and families of low or moderate income if the project that is the subject of the application for financial assistance or insurance will be reviewed pursuant to CEQA by another public agency.

SB 634 (Becker, 2023) would have required an “opportunity housing project,” as defined, to be a use by-right in areas zoned for mixed use, and nonresidential zones permitting multifamily uses, medical use, or faith-based use, if the project meets certain requirements. The bill would also have required HCD to investigate possible changes to the California Building Code for health, safety, and fire standards that could unnecessarily increase project construction costs for opportunity housing projects, while ensuring housing quality, as specified. This bill was held in the Senate Appropriations Committee.

AB 101 (Committee on Budget: Housing development and financing
Chapter 159, Statutes of 2019) requires siting and permitting of low-barrier navigation center developments to be a by-right process.

SOURCE:
 Author		

SUPPORT:
 	
Bay Area Council
California Apartment Association
California Community Builders
California Travel Association (CALTRAVEL)
Catalyst Housing Group
City of Alameda
Community Solutions
Dignitymoves (UNREG)
East Bay Yimby
Five Keys
Gensler
Goleta; City of
Grow the Richmond
Homefirst Services of Santa Clara County
Housing Action Coalition (UNREG)
Housing California
How to Adu
Leadingage California
Mackenzie
Mayor of City & County of San Francisco London Breed
Merewether Family Trust
Midpen Housing Corporation
Mountain View Yimby
Napa-solano for Everyone
North Bay Leadership Council
Northern Neighbors
Peninsula for Everyone
People for Housing Orange County
Prc Baker Places
Progress Noe Valley
San Francisco Bay Area Planning and Urban Research Association (SPUR)
San Francisco International Airport
San Francisco Yimby
San Luis Obispo Yimby
San Mateo County Economic Development Association (SAMCEDA)
Santa Clara Valley Water District
Santa Cruz Yimby
Santa Rosa Yimby
South Bay Yimby
Southside Forward
Streets for People
Synbiobeta
The Sobrato Organization
Tim Lewis Communities
Tmg Partners
United Way Bay Area
Urban Environmentalists
Ventura County Yimby
Yimby Action
Two Individuals

OPPOSITION:
    
None received 
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