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ABPCA Bill Id:AB 2474 (
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SUBJECT:  Retirement:  County Employees Retirement Law of 1937:  benefit payments and overpayments
SUMMARY:  Makes various changes to the County Employees’ Retirement Law (CERL) relating to benefit payments and overpayments.  Specifically, this bill:
1. Adds a prepaid account to the revocable options that a retired CERL member may elect to have their retirement allowance or benefit delivered by a CERL system, and specifies that a prepaid account has the same meaning as, and must meet the applicable requirement of, existing law that is incorporated by reference relating to such accounts.

1. Adds, by authorizing any person entitled to receive benefits to have benefit payments deposited into a prepaid account established by the CERL board, or the treasurer if authorized by the board, that the deposit of funds to a prepaid account discharges the systems obligations with respect to that payment, consistent with similar provisions in existing law relative to other forms for paying a retirement benefit.

1. Describes “account of the retired member or survivor” in which a member may have their retirement allowance or benefits delivered, as one that may include an account held in a living trust or income-only trust (also known as a Miller Trust) controlled by the retired member of survivor of the deceased retired member, or that is established for the retired member’s survivor of a deceased retired member’s benefit, to qualify for Medi-Cal or comparable assistance, as provided.

1. Relating to postretirement service in positions requiring special skills or knowledge; retired persons who have received unemployment compensation in a prior 12-month period; and, extension of the time for which a retired member may be employed in such positions, as respectively applicable, provides that:

1. A retired member’s retirement allowance must be considered an overpayment to the extent it is payable during any period that the retired member is employed and paid for that employment in excess of 90 working days or 720 hours (whichever is greater) in any one fiscal year or any other 12-month period designated by the county board of supervisors.

1. A retired member’s retirement allowance must be considered an overpayment to the extent it is payable during any period that the retired member is employed and paid for that employment in excess of 120 working days or 960 hours (whichever is greater) in any one fiscal year or any other 12-month period designated by the county board of supervisors.

1. Provides with respect to both a) and b), above, that the overpayment must be subject to collection by the CERL system and does not preclude the system from taking action, as it deems necessary, to reinstate the person as a member of the system, or terminate or suspend their retirement allowance.

EXISTING LAW:
1. Establishes the CERL which governs 20 independent county retirement associations to administer retirement for county and district employees in those counties adopting its provisions.[footnoteRef:1] [1:  Sections 31450 et seq. of the Government (Gov.) Code.] 

Currently, 20 counties operate such associations under the CERL and they are commonly referred to as “CERL systems,” “1937 Act systems” or “’37 Act systems.”  These systems are regulated by, and administer, the CERL that also is commonly referred to as the “1937 Act,” or “’37 Act.”
1. Establishes that the purpose of the CERL is to recognize a public obligation to county and district employees who become incapacitated by age or long service in public employment and its accompanying physical disabilities by making provision for retirement compensation and death benefit as additional elements of compensation for future services and to provide a means by which public employees who become incapacitated may be replaced by more capable employees to the betterment of public service without prejudice and without inflicting a hardship upon the employees removed.[footnoteRef:2] [2:  Section 31451 of the Gov. Code.] 

1. Requires a CERL system to comply with and give effect to a revocable written authorization signed by a retired member or their beneficiary, as provided, to authorize the treasurer or other entity authorized by the system to deliver the monthly warrant, check, or electronic funds transfer (EFT) for the retirement allowance or benefit to be credited to their account or their survivor’s account at a financial institution, as provided, and authorizes the person entitled to receive the benefits to be directly deposited by EFT into the person’s account at a financial institution of their choice, also as specified.[footnoteRef:3] [3:  Sections 31452.6 and 31590 of the Gov. Code.] 

1. Authorizes a retired person to be employed and paid in a position requiring special skills or knowledge for a period of time not to exceed 90 working days or 720 hours (whichever is greater) in any one fiscal year or any other 12-month period designated by the county board of supervisors, and each county to extend, as specified, that period of time, not to exceed 120 working days or 960 hours (whichever is greater) in any one fiscal year or any other 12-month period, as prescribed.
Similarly, other specified retired members may be reemployed and paid in a positions requiring special skills or knowledge for no longer than 120 working days or 960 hours (whichever is greater) in any one fiscal years.
These laws authorize such employment without reinstatement into the system, termination or suspension of their retirement allowance, or deductions to their salary as contributions to the system.[footnoteRef:4] [4:  Sections 31680.2, 31680.3, and 31680.6 of the Gov. Code.] 

1. Establishes the Public Employees’ Pension Reform Act of 2013 (PEPRA) – a comprehensive reform of public employee retirement that, among other things, increased contributions towards retirement, decreased benefit formulas, and increased the age of retirement that apply to new members of the system first hired on or after January 1, 2013, and made changes that apply to all members towards resolving unfunded liabilities, manipulation of compensation for purposes of calculating a retirement allowance (i.e., pensions spiking), double-dipping, and a host of other long-term prescribed best practice public policy measures.

Among its provisions, the PEPRA prohibits a retired person from serving, or being employed by, as specified, a public employer in the same retirement system from which the retiree receives the benefit without reinstatement from retirement, unless an exception applies.  In one of those exceptions, a retired person may serve without reinstate if appointed during an emergency to prevent the stoppage of public business or because the person has special skills or knowledge to perform the work of limited duration.  However, such appointments are limited to 960 hours in a calendar or fiscal year, depending on the administrator of the system.[footnoteRef:5] [5:  Sections 7522.02 et seq. of the Gov. Code.] 


FISCAL EFFECT:  None.  This bill is keyed nonfiscal by Legislative Counsel.

COMMMENTS:

1. Background: Need for the Bill
Information provided by the author states that, “[this] measure clarifies that a retiree’s pension payment can be deposited in a trust account controlled by that member.  This is not intended to change the statutory intent that an ongoing pension payment must be made to a natural person; however, the amendment provides uniformity to an issue that has been interpreted differently across systems.
“Additionally, the measure authorizes a Board of Retirement to make payments to retirees through a prepaid account (like a debit card).  This change is intended to accommodate retirees who may not have a traditional checking or savings account, leaving the only option to receive regular pension payments through paper check by mail or in person.  The COVID-19 pandemic and past natural disasters have shown that the use of paper checks can be adversely affected in delivering promised benefits.  This amendment only authorizes the system to utilize prepaid accounts as a payment method; it does not mandate it,” and “ [finally,] this measure provides direction for retirement systems to take certain actions when retired members exceed the 960-hour postretirement employment limit.  The proposed amendments would require the system to offset the member’s retirement allowance by the equivalent excess hours paid above 960 hours to ensure that the retired member is not receiving a pension and a salary outside of the prescribed limit.  Without this change, retirement systems are required to reinstate the retiree as an employee and claw-back all the retirement benefits that have been paid.  This is a cumbersome process that neither the retirement system, nor the retiree wants to undergo.” 
1. While there are Similarities in the CERL Related to System Administration and Administration of Retirement Benefits by CERL Systems, the CERL Also Recognizes and Allows a Modicum of Difference Among Them
As previously stated under “Existing Law”, 20 counties currently operate separate and independent retirement systems under the CERL.  The counties are:  Los Angeles, Orange, San Diego, Alameda, San Bernardino, Sacramento, Contra Costa, San Mateo, Fresno, Ventura, Kern, San Joaquin, Santa Barbara, Marin, Sonoma, Stanislaus, Tulare, Merced, Imperial, and Mendocino.
The CERL establishes “classes” of each county operating a retirement system thereunder which mirror the population of each county as ascertained and determined pursuant to Section 28020 of the Government Code.  For example, under the CERL, Los Angeles County is of the first class; Orange County is of the second class; San Diego County is the third class; Alameda County is the fourth class; and so forth.  None of these counties are within the same class.
The Public Employees’ Retirement Law (PERL) and the Teachers’ Retirement Law (TRL) for statewide public employee retirement systems establish uniform standards that commonly apply to members, public employers, participating agencies and school districts governed by those laws, respectively.  In contrast, while the CERL generally provides a certain level of uniform standards relating to retirement benefits and the administration of such benefits, it also recognizes and allows for a modicum of difference in the administration of these systems and administration of retirement benefits since each CERL jurisdiction is separate and independent from the others.

1. What is a Miller Trust?
Also referred to as Qualified Income Trust, Income Diversion Trust, Income Cap Trust, Irrevocable Income Trust, Income Trust, d4B Trust, Income Only Trust, or which often can have state-specific names for such trusts, a Miller Trust is an irrevocable trust funded with income of an incompetent beneficiary who seeks to qualify for Medicaid in the state with an income cap.
Funding of this trust is strictly limited to the trust beneficiary’s income from any source, and the trust assets are not included in the beneficiary’s estate for Medicaid purposes if those assets will be used to reimburse the state after the beneficiary’s death.  Miller Trust distributions are kept below the income cap to preserve the beneficiary’s Medicaid eligibility.  This type of trust was first judicially sanctioned in Miller v. Ibarra (D. Colo. 1990) 746 F. Supp. 19.
This bill proposes to add, applicable to all CERL systems, a Miller Trust to the existing statutory methods or accounts to which a retired CERL member or their beneficiary may submit a revocable written authorization to a CERL system to have their retirement allowance or benefit deposited.
1. Retirement Allowance or Benefits Paid to Prepaid Accounts
As stated under “Existing Law,” and mentioned above, the CERL authorizes a retired CERL member or their beneficiary to have their retirement allowance or benefit deposited into various accounts or by various methods, as prescribed.
Generally, most retired CERL members, including their beneficiaries, elect to have their retirement allowance or benefits directly deposited via Electronic Funds Transfer (EFT) into an account at a financial institution of their choice.  This is the most efficient and secure method of disbursing the monthly allowance or benefit by the system, and receipt by the retired member or their beneficiary.  For those who may not have an account at a financial institution for a variety of personal reasons, they may elect to have a monthly warrant or check mailed to the address designated by them, or instead, some opt to visit a CERL system to personally pick up their warrant or check.  If a check is lost, stolen, damaged, or otherwise misplaced, it can be replaced after proper verification procedures have been performed to ensure that the original check has not been processed (i.e., cashed).  As such, this is another secure method for retired CERL members and their beneficiaries who choose this method.  However, often for these individuals, they must visit a financial institution or other monetary vendor to cash the check, which usually involves a fee for the service.  The amount of the fee may vary depending on the financial institution or monetary vendor, but its effect remains the same – that is, the fee is either being paid from the fixed and limited disposable income of the warrant or check proceeds, or by other out-of-pocket means, which reduces the amount of such income.
This bill proposes to add, applicable to all CERL system, “prepaid accounts,” as defined, to the existing statutory methods of paying a retirement allowance or benefit to CERL retired members or their beneficiaries.  Here, the committee is informed that this specific proposal, as proposed, would apply to all CERL systems as an option to offer to their retired members or retired member beneficiaries is specifically requested by the Los Angeles County Employees Retirement Association (LACERA) - a CERL system.  (Emphasis.)
Given relatively recent negative legislative experience regarding the overwhelming level of fraud and abuse relating to a state agency and certain benefit payments during the COVID-19 pandemic, offering a prepaid account option to retired CERL members and their beneficiaries is of concern.  In addition, with ongoing and increased unauthorized access to, or infiltration of, information technology systems by individuals, organized groups of individuals, or sovereign states (whether state-sanctioned or not) for less-than well-meaning (i.e., nefarious) intents and purposes; ongoing concerns with technological innovations and supposed enhanced security regarding Radio Frequency Identification (RFID) and unauthorized access to personal financial accounts through RFID readers or scanners (even though RFID chips are embedded into a majority of financial institution debit and credit cards); and, increasing use of “skimmers” placed on point-of-sale (POS) terminals to gain unauthorized access to such accounts, the potential for fraud committed upon retirees – a vulnerable community – may occur or increase with prepaid accounts.
Along with those concerns, however, it is acknowledged that fraud involving the various types of accounts at financial institutions largely are resolved in favor of the account holder (provided that there is reasonable evidence of such fraud and the account holder allegedly has not committed the fraud), and the same might exist relating to CERL prepaid accounts.  Nevertheless, retirees and their beneficiaries should exercise necessary precautions to protect themselves against such persistent, unsavory, and unscrupulous actors.
1. Postretirement Service and Durational Limitations Relating to such Service
Currently, the CERL authorizes a retired person to return to work in position that requires special skills or knowledge, but for no more than 90 working days or 720 hours, whichever is greater in any one fiscal year or any other 12-month period designated by the County Board of Supervisors.  In addition, the county is authorized to extend that period up to 120 working days or 960 hours, also whichever is greater in any one fiscal year.  These laws allow a person to retire and return to work in such positions without reinstatement from retirement (thus, maintaining retiree status), termination or suspension of their retirement allowance, or deductions to their salary for contributions to the system.  Such individuals are commonly referred to as “retired annuitants.”
Generally, among its other provisions, the PEPRA prohibits a retired person from serving or being employed by a public employer in the same retirement system from which the retiree receives the retirement benefit without reinstating to active service (again, maintaining retiree status), and similarly authorizes them to return to work after waiting 180 days after retirement, without reinstatement or loss of benefits, but limits their employment to 960 hours per calendar or fiscal year.  If a member exceeds the 960-hour limitation, their retirement allowance is reduced (thus, they must repay) dollar-for-dollar the amount earned in excess of that hour limitation.
Following substantial negative legislative experience regarding public employee retirement that began in the late 1990s until the effectuation of the PEPRA, the PEPRA addresses concerns of “double-dipping” in these regards where, for example, a pension system member retires on a Friday and returns to work the following Monday for the same employer or group of employer to perform the same or similar duties while receiving a monthly retirement allowance and a paycheck.  While the PEPRA, which lawfully supersedes or amends a variety of CERL provisions, also acknowledges that special skills and knowledge may be necessary, at times, to maintain or continue public business, the PEPRA’s 960-hour limitation ensures that such postretirement employment is not continued in perpetuity.  This helps to guard against “double-dipping” while promoting the hiring of permanent public employees to fill those needs, among a host of other long-term, cost-effective, and beneficial public policy reasons.
Applicable to all CERL systems, this bill makes the proposed changes for similar purposes.
1. Proposed Amendments by the Committee
Given the discussion regarding retirement benefits to prepaid accounts under “Comment 4),” and because the proposed changes to existing law in this regard are specifically requested by the LACERA, the committee proposes the following generally-described amendments to provide for certain transparency, accountability, and to review implementation, administration, use, and member/beneficiary satisfaction, among other things, to ensure legislative monitoring and oversight:
1. Make applicable to the LACERA only, the authorizing of monthly retirement allowance or benefits payments to a prepaid account.

1. Establish a 3-year sunset on the LACERA prepaid account pilot program, ending January 1, 2028.

1. Require, no later than November 30, 2027, the LACERA to submit a report to the Assembly Committee on Public Employment and Retirement, and Senate Committee on Labor, Public Employment and Retirement with specified data, among other information, regarding LACERA’s implementation and administration of the proposed option of retirement allowance or benefits payment.

1. Statement by the Author
The author states that, “[this bill] seeks to improve processes for the twenty counties statewide that manage their own county retirement systems.  As times change and new technologies and practices are adopted, the County Employees’ Retirement Law must be updated so that county retirement systems can operate efficiently and best serve their retirees.”


1. Comments by Supporters
On behalf of the 20 independent CERL systems, the State Association of County Retirement Systems offers reasoning for this bill that are similar to those expressed by the author.
1. Comments by Opponents
None of file.
REGISTERED SUPPORT / OPPOSITION:
Support
State Association of County Retirement Systems
Opposition
None on file.
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