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SUBJECT:  County employees’ retirement:  compensation
SUMMARY:  Makes changes to the County Employees’ Retirement Law (CERL) by authorizing a CERL retirement system to define “grade,” as specified, for purposes of compensation and retirement.  Specifically, this bill:
Authorizes a CERL system that has not defined “grade,” as this term is described in the CERL statutory definition of “compensation earnable”, to define it to mean a number of employees considered together because they share similarities in job duties, schedules, unit recruitment requirements, work location, collective bargaining unit, or other logical work-related grouping.
EXISTING LAW:
1. Provides, pursuant to Section 17 of Article XVI of the California Constitution, that the boards of California's public retirement systems have "plenary authority and fiduciary responsibility for… administration of the system."
1. Provides under the California Constitution that "the members of the retirement board of a public pension or retirement system shall discharge their duties with respect to the system solely in the interest of, and for the exclusive purposes of providing benefits to, participants and their beneficiaries, minimizing employer contributions thereto, and defraying reasonable expenses of administrating the system….”[footnoteRef:1] [1:  Section 17, art. XVI, Cal. Const.] 

1. Establishes the CERL which governs 20 independent county retirement associations and provides for retirement systems for county and district employees in those counties adopting its provisions.  Currently, 20 counties operate such systems that commonly are referred to as “CERL systems,” “1937 Act systems,” or “’37 Act systems.”  These systems are regulated by, and administer, the CERL (also commonly referred to as the “1937 Act”, or “’37 Act).”[footnoteRef:2] [2:  Sections 31450 et seq. of the Government (Gov.) Code.] 

1. Establishes that the purpose of the CERL is to recognize a public obligation to county and district employees who become incapacitated by age or long service in public employment and its accompanying physical disabilities by making provision for retirement compensation and death benefit as additional elements of compensation for future services and to provide a means by which public employees who become incapacitated may be replaced by more capable employees to the betterment of public service without prejudice and without inflicting a hardship upon the employees removed.[footnoteRef:3] [3:  Section 31451 of the Gov. Code.] 

1. Defines “compensation earnable” (applied to “legacy” or “classic,” i.e., non-PEPRA, members) to mean the average compensation as determined by the retirement board, for the period under consideration upon the basis of the average number of days ordinarily worked by persons in the same grade or class of positions during the period, and at the same rate of pay, and among other things, that when compensation has been deferred, as specified, it is deemed as “compensation earnable” when earned, rather than when paid.[footnoteRef:4] [4:  Section 31461 (a) of the Gov. Code.] 


1. Expressly excludes specified types of compensation or payments from the definition of “compensation earnable,”[footnoteRef:5] and provides that these exclusions are intended to be consistent, and not in conflict, with specified case law.[footnoteRef:6] [5:  Sections 31461 (b) and 31461.6 of the Gov. Code.]  [6:  Section 31461 (c) of the Gov. Code.] 


1. Establishes the Public Employees’ Pension Reform Act of 2013 (PEPRA) – a comprehensive reform of public employee retirement that, among other things, increased contributions towards retirement, decreased benefit formulas, and increased the age of retirement that apply to new members of the system first hired on or after January 1, 2013, and made changes that apply to all members towards resolving unfunded liabilities, manipulation of compensation for purposes of calculating a retirement allowance (i.e., pensions spiking), double-dipping, and other prescribed best practice measures.[footnoteRef:7] [7:   Sections 7522.02 et seq. of the Gov. Code.] 


FISCAL EFFECT:  None.  This bill is keyed nonfiscal by Legislative Counsel.

COMMENTS:
1) Background:  Need for the Bill
Information provided by the author states that, “[in] California, there are two primary public employee retirement [laws]:  CERL and the PERL.  However, CERL lacks a precise definition of "grade" for determining pensionable compensation.  On the other hand, PERL provides a clear definition of "grade" as "a grouping of employees who share job duties, schedules, work locations, collective bargaining units, or other logical classifications related to their work."  The absence of a clearly defined definition under CERL has led to ambiguity regarding retirement benefits, resulting in public servants receiving reduced pensionable compensation for the work they have performed.
“[This bill] aims to provide counties operating under the CERL with instructions for calculating pensionable compensation.  The counties and cities have the ability to use the definitions for the sake of calculating pensionable compensation.  This legislation serves as a valuable resource for both counties and employees, offering clear guidelines to ensure fair and consistent determination of pension benefits.”
2) Background Regarding Administration of the CERL

As previously discussed under “Existing Law,” 20 counties currently operate separate retirement systems under the CERL.  The counties are:  Los Angeles, Orange, San Diego, Alameda, San Bernardino, Sacramento, Contra Costa, San Mateo, Fresno, Ventura, Kern, San Joaquin, Santa Barbara, Marin, Sonoma, Stanislaus, Tulare, Merced, Imperial, and Mendocino.
The CERL establishes “classes” of each county operating a retirement system which mirror the population of each county as ascertained and determined pursuant to Section 28020 of the Government Code.  For example, under the CERL, Los Angeles County is of the first class; Orange County is of the second class; San Diego County is of the third class; Alameda County is of the fourth class; and so forth.  None of these counties are within the same class.
Where the Public Employees’ Retirement Law and the Teachers’ Retirement Law for statewide public employee retirement systems establish uniform standards that commonly apply to members, participating agencies and school districts governed by those laws, respectively, the CERL generally provides uniform standards in the administration of retirement benefits by county employee retirement system, and also recognizes and allows for a modicum of difference in the administration of retirement benefits since each CERL jurisdiction is separate and unique.
Each CERL system operates pursuant to the CERL and, on occasion, an issue might arise related to the administration of retirement benefits.  However, the issue may only be applicable to an individual system due to its interpretation of a provision in the CERL, or interpretation of a CERL provision that is specific to that jurisdiction.  For example, Chapter 97, Statutes of 2018 (Assembly Bill 2076, Rodriguez) provides authority to the Los Angeles County Employees Retirement Association (LACERA) – a CERL system – to reconsider its decisions regarding the effective date of a disability retirement during a specific period.  That measure only applied to LACERA because the issue sought to be addressed only existed in that system.
The practical and operational mechanics of the CERL permit such variation.  However, this variation has resulted in concerning substantial challenges that, in one particular instance, required subsequent actions by some, not all, CERL systems to align their administration of retirement to the requirements of the PEPRA following a decision by the California Supreme Court.


3) Variations in CERL Administration Can Have Unintended Consequences and Result in Negative Experience:  A Particular Inconsistency Resulted in Required Actions Following a Legal Decision by the California Supreme Court
As mentioned, while certain provisions of the CERL commonly apply to all CERL systems, the law allows a modicum of variation in the administration of retirement benefits since each CERL system is separate and unique.
In some ways, the permissible variation of interpreting, applying, and administering the CERL and other relevant public employee retirement laws among the CERL systems represents a concerning example of a dichotomy that can result in substantial challenges, of which one instance in particular set the stage for a considerable inconsistency among them that also affected a number of legacy (i.e., pre-PEPRA) members.
This concern was most evident following the effectuation of the PEPRA where a number of CERL systems misinterpreted or erroneously applied certain provisions of the PEPRA which amended the CERL, and this was followed by the California Supreme Court’s decision in Alameda, a legal case which consolidated three separate, but similar legal cases, resulting in those systems adjusting legacy member retirement benefits to become PEPRA compliant.[footnoteRef:8] [8:  Alameda County Deputy Sheriff’s Assn. v. Alameda County Employees’ Retirement Assn. (2020) 9 Cal.5th 1032.  The three separate, but similar legal cases that were consolidated into a single case by the Ca. Supreme Court were Alameda, (id.); Contra Costa County Deputy Sheriffs Assn. v. Contra Costa County Employees’ Ret. Assn., and American Fed. of State, County and Municipal Employees v. Merced County Employees’ Retirement Assn.] 

In that decision, which addressed matters involving the same Section of the Gov. Code (among others) that this bill seeks to amend, the court upheld the Legislature’s amendments to the CERL via the PEPRA that affected compensation earnable directly relating to the retirement benefit calculation for CERL legacy members, and rejected the state’s arguments to abolish the “California Rule” relating to vested rights in retirement benefits.
Here, the court found that CERL legacy members did not have a contractual right to the calculation of compensation earnable under the CERL that was inconsistent with the amendments made to Section 31461 of the Gov. Code (re:  compensation earnable) by the PEPRA.  Although the PEPRA changed the law regarding items that can be included in compensation earnable from what was in effect based on its prior ruling in Ventura,[footnoteRef:9] this did not constitute an impairment of CERL legacy members’ vested rights because:  i) the changes made by the PEPRA were made for the constitutionally permissible purpose of eliminating “pension spiking;” and, ii) no “comparable offsetting advantage” (criteria relating to vested rights under the California Rule) was required because providing such an advantage would undermine, or otherwise be inconsistent with, that constitutionally permissible purpose.  (Emphasis added.) [9:   Ventura County Deputy Sheriff’s Assn. v. Ventura County Employees’ Retirement Assn. (1997) 16 Cal.4th 483; Case No. S055682] 

The court also reaffirmed the California Rule in rejecting the state’s arguments that the amendments were prospective only; however, the court created an exception to “comparable advantages” as part of the California Rule when such advantages would undermine, or otherwise be inconsistent with, the permissible purpose of a modification to a pension plan.  The court also emphasized that its decision in Alameda was limited to the specific matter before it, and its ruling did not go beyond that matter.
Following the court’s decision in Alameda, because a number of CERL systems misinterpreted or erroneously included disallowed compensation towards calculating retirement benefit for CERL legacy members that was inconsistent with the PEPRA, those systems had the tedious task of reversing the inclusion of disallowed compensation from the calculation of affected CERL legacy members’ retirement benefits, and appropriately recalculated and accordingly adjusted their benefits.  These necessary actions were then followed by subsequent potential litigation by some CERL legacy members who disagreed with the court’s decision as well as CERL system actions to become PEPRA compliant.
Meanwhile, the CERL systems that correctly interpreted and applied the amendment to the CERL via the PEPRA as intended by the Legislature’s enactment of the act, were not required to take those steps and their legacy members were not affected.
4) Under the CERL, Certain Forms of Compensation Used to Calculate a Retirement Benefit Remain a Subject of Controversy.  This Bill Promotes Additional Inconsistency Among CERL Systems, and Potentially Invites Additional Future Litigation Regarding Such Compensation Following Enactment of the PEPRA, and the Court’s Alameda Decision
The subject of this bill remains a subject of controversy, which also is demonstrated and fully discussed in this committee’s analysis of a prior bill (Assembly Bill 2493 (Chen), 2022) that sought to make changes to the same Section of the Gov. Code proposed to be amended by this bill, as briefly discussed under “Prior or Related Legislation” further below.
Appreciating the modicum of permissible variation in administering the CERL among the various CERL systems, this bill would add to that variation by authorizing those CERL systems that have not defined “grade,” to define and apply it as specified.  This change would be somewhat consistent with similar phraseology, a definition, and application of a similar provision under the Public Employees’ Retirement Law (administered by the California Public Employees’ Retirement System).  However, this bill proposes to further add to that permissible administrative variation among CERL systems by authorizing some CERL systems to use the proposed definition, where others that have a different definition would not be authorized to do so.  This added variation potentially may result in confusion particularly among CERL members that may migrate among employers covered by different CERL systems.  To the extent that such migrations occur among CERL systems that utilize different definitions, what is proposed may serve as the impetus for additional future litigation, again, regarding this same section of the Gov. Code; albeit, relating to a different matter, but for similar reasons – the inclusion of certain forms of compensation used to calculate a retirement that were prohibited pursuant to the PEPRA, which was affirmed by the court in Alameda (id.).
5) Proposed Committee Amendments
Notwithstanding the discussion, should the committee decide to advance this bill, the committee first, may wish to impress upon the necessity for the proposed amendment below to further clarify the proposed definition in a manner that would be similar to a provision within the PERL[footnoteRef:10], to read as follows and for the following reasons: [10:  Section 20636 (e) (1) of the Gov. Code.] 

31461. (a) (1) “Compensation earnable” by a member means the average compensation as determined by the board, for the period under consideration upon the basis of the average number of days ordinarily worked by persons in the same grade or class of positions during the period, and at the same rate of pay.  The computation for any absence shall be based on the compensation of the position held by the member at the beginning of the absence.  Compensation, as defined in Section 31460, that has been deferred shall be deemed “compensation earnable” when earned, rather than when paid.
(2) To the extent a retirement system has not defined “grade,” it may define “grade,” as described in paragraph (1), to mean a number of employees considered together because they share similarities in job duties, schedules, unit recruitment requirements, work location, collective bargaining unit, or other logical work-related grouping.  A single employee shall not constitute a grade within a class of position or class of positions.
While the current proposed statutory change, arguably, may be viewed as expressly clear as to its intent, practical application and effect,:  (i) because of variations in CERL administration among these systems; (ii) appreciating the historical and ongoing controversy regarding the section of code proposed to amended by this bill; (iii) to provide increased clarity regarding the proposed statutory change to guard against potentially creative arguments, including legal arguments, that a single grade or class of position supposedly should be among others similarly situated for purposes of compensation earnable and calculating a retirement benefit; (iv) to establish increased statutory clarity in a manner that reduces, if not eliminates, the likelihood of such creative arguments prevailing upon a CERL board or court (if litigated); and, that (v) CERL members also may migrate to a CalPERS-covered employer; thus, becoming subject to similar provisions in the PERL, the proposed amendment would serve as an added guardrail to curtail potential abusive pension practices or schemes to inflate compensation earnable for purposes of calculating a retirement benefit – the costs of which ultimately may be borne by taxpayers.
It is, however, acknowledged that the proposed amendment would not resolve the overall concerns regarding administrative variations among the CERL systems as to this particular matter, nor the possibility of additional litigation in the future.
6) Statement by the Author
The author states that, “[this bill] bridges the gap within the CERL statute by aligning its definition of "grade" with PERL's definition of "group."  This amendment ensures consistency by providing a clear and uniform understanding of "grade," thereby reducing legal complexities for all involved parties.  Ultimately, this clarity facilitates secure retirements for employees under the CERL system.”
7) Comments by Supporters
The California Professional Firefighters state, among other things, that, an ambiguity under the CERL “… has caused a number of issues for retirees as well as for the systems that are working to provide their retirements.  One such example is within the Orange County Sheriff’s Department, where considerable disagreement has arisen over the determination of whether certain compensation items are pensionable based on the grouping of employees by their class or grade without a set definition of those terms,” and “… [this] has led to significant legal interaction and the potential that those employees may face reduced retirement.  This [bill] will create stability and certainty for the employees and retirees who rely on their pensions after a career of public service to the people of California.”
Among other things, various peace officer entities, state that, “[this] clarification is necessary to prevent retirees, who depend on an accurate, complete administration of their CERL benefits, from having those benefits reduced,” among other things.”
8) Comments by Opponents
None on file.
9) Prior or Related Legislation
Assembly Bill 3025 (Valencia, 2024) proposes to require CERL-covered employers to discontinue reporting disallowed compensation; CERL systems to credit contributions on such compensation against future employer contributions to the benefit of the employer; and, the employer return to the member, contributions paid by, or on behalf of, the member, as provided, and among other provisions.  This bill is currently pending in the Assembly Committee on Public Employment and Retirement.
Assembly Bill 2493 (Chen, 2022) sought to make changes to the Section 31461 of the Gov. Code relating to compensation earnable under the CERL that arose from erroneous inclusion of disallowed compensation towards calculating a retirement benefit following enactment of the PEPRA, and the Alameda decision, among other provisions.  This bill was held and died on the Assembly unfinished business file.
Chapter 297, Statutes of 2012 (Assembly Bill 197, Buchanan) clarified certain provisions in the conference committee report creating the PEPRA.
Chapter 296, Statutes of 2012 (Assembly Bill 340, Furutani) established the PEPRA.
REGISTERED SUPPORT / OPPOSITION:
Support
California Professional Firefighters (Sponsor)
Association of Orange County Deputy Sheriffs
California Fraternal Order of Police
Long Beach Police Officers Association
Sacramento County Deputy Sheriffs’ Association
San Bernardino County Sheriff's Employees' Benefit Association
Opposition
None on file.
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