AB 2754
 Page  5
[bookmark: _GoBack]Date of Hearing:  April 17, 2024 
ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
Liz Ortega, Chair
ABPCA Bill Id:AB 2754 (
Author:Rendon) – As Amended Ver:April 9, 2024
SUBJECT:  Employment contracts and agreements: sufficient funds: liability
SUMMARY:  Amends provisions related to client employer and labor contractor liability to make them applicable to certain motor carriers and to certain cargo owners that utilize their services. Specifically, this bill:  
1) Adds motor carriers to the list of types of contractors covered by the prohibition against a person or entity entering into a contract or agreement for labor or services if the person or entity knows or should know that the contract or agreement does not include funds sufficient to allow the contractor to comply with all applicable local, state, and federal laws or regulations governing the labor or services to be provided.
2) Excludes from 1) above a contract with a motor carrier contractor involving 30 days or fewer of cumulative labor or services within a one-year period.
3) Adds motor carriers to the list of entities for which there is a rebuttable presumption affecting the burden of proof that there has been no violation of 1) above if the contract or agreement with that entity meets specified requirements.
4) Adds to the requirements for the rebuttable presumption described in 3) above that the contract include, if applicable, the motor carrier authority or registration, and a copy of any agreement executed by an independent contractor, as specified.
5) Defines motor carriers for these purposes to mean an entity that utilizes commercial drivers to move containerized freight.
6) Provides that the following types of client employers must share with a labor contractor all civil legal responsibility and civil liability for all workers supplied by that labor contractor for the payment of wages and the failure to obtain valid workers’ compensation coverage, and shall not shift to the labor contractor legal duties or liabilities under workplace safety provisions with respect to workers provided by the labor contractor:
a) A client employer that is not a motor carrier of property based solely on the employer’s use of a third-party motor carrier of property with interstate or intrastate operating authority to ship or receive freight; and 
b) A client employer that is a motor carrier of property subcontracting with, or otherwise engaging, another motor carrier of property to provide transportation services using its own employees and commercial motor vehicles.
7) Expands the definition of a “client employer” for the purposes of 6) above to include includes a business entity, regardless of its form, that utilizes a labor contractor’s workers to ship or receive containerized freight to or from the premises or worksite of the client employer, regardless of the operating authority under which the containerized freight is moved, unless any of the following applies:
a) The freight container is not full.
b) The shipments occur fewer than 11 times in a one-year period.
c) The contract period is less than 31 cumulative days in a one-year period.
8) Expands the definition of “labor contractor” for the purposes of 6) above to include providing workers to ship or receive a client employer’s containerized freight to or from the client employer’s facility or worksite, under either the client employer’s operating authority, the labor contractor’s operating authority, or the drivers’ own operating authority.
9) Requires a client employer to share with a labor contractor all civil legal responsibility and civil liability for workers supplied by that labor contractor with respect to the reimbursement of and indemnification for business expenses and losses. 
10) Specifies that a client employer will be liable if either that client employer or the labor contractor misclassifies an employee as an independent contractor.
EXISTING LAW:  
1. Prohibits a person or entity from entering into a contract or agreement for labor or services with specified types of contractors if the person or entity knows or should know that the contract or agreement does not include funds sufficient to allow the contractor to comply with all applicable local, state, and federal laws or regulations governing the labor or services to be provided. Labor Code § 2810(a).
1. Creates a rebuttable presumption affecting the burden of proof that there has been no violation of the prohibition described in 1) above if the contract meets specified requirements, including being in a single document and containing a list of the current local, state, and federal contractor license identification numbers that the independent contractors are required to have under local, state, or federal laws and regulations. Labor Code § 2810(b) and (d).
1. Provides that client employers that obtain workers from a labor contractor shall share with the labor contractor all civil legal responsibility and civil liability for the payment of wages and the failure to secure workers’ compensation coverage. Labor Code § 2810.3(b).
1. Defines “client employer” to mean a business entity, regardless of its form, that obtains or is provided workers to perform labor within its usual course of business from a labor contractor. Labor Code § 2810.3(a)(1)(A).
1. Excludes from the definition of client employer the following entities:
1. A business entity with a workforce of fewer than 25 workers, including those hired directly by the client employer and those obtained from, or provided by, any labor contractor.

1. A business entity with five or fewer workers supplied by a labor contractor or labor contractors to the client employer at any given time.

1. The state or any political subdivision of the state, including any city, county, city and county, or special district. Labor Code § 2810.3(a)(1)(B).

1. Defines labor contractor as an individual or entity that supplies, either with or without a contract, a client employer with workers to perform labor within the client employer’s usual course of business with exemptions for specified entities such as a bona fide nonprofit organization, a labor organization or apprenticeship program, and a motion picture payroll services company as defined by the Unemployment Insurance Code.  Labor Code § 2810.3(a)(3).

1. Prohibits a client employer from shifting to the labor contractor any legal duties or liabilities under workplace safety provisions with respect to workers supplied by the labor contractor. Labor Code § 2810.3(c).

1. Prohibits a client employer or labor contractor from taking adverse action against any worker for providing notification of violations or filing a claim or civil action. Labor Code § 2810.3(e).

1. Provides that the Labor Commissioner may adopt regulations and rules of practice and procedure necessary to administer and enforce the provisions under his or her jurisdiction. Labor Code § 2810.3(j).

1. Declares that any waiver of the above provisions is contrary to public policy, and is void and unenforceable. Labor Code § 2810.3(m).

1. Does not impose liability on a client employer for the use of an independent contractor other than a labor contractor or to change the definition of independent contractor. Labor Code § 2810.3(o).

1. Exempts certain client employers from liability, including a client employer that is not a motor carrier of property based solely on the employer’s use of a third-party motor carrier of property with interstate or intrastate operating authority to ship or receive freight, and a client employer that is a motor carrier of property subcontracting with, or otherwise engaging, another motor carrier of property to provide transportation services using its own employees and commercial motor vehicles. Labor Code § 2810.3(p).
FISCAL EFFECT:  Unknown
COMMENTS:  Note: This bill is double referred to the Assembly Judiciary Committee upon passage out of this Committee.  
The California Legislature in recent years has focused heavily on misclassification of workers as independent contractors in the state. One industry in which this problem is especially pervasive is commercial trucking and freight. Misclassification is concentrated in specific segments of the industry, including in the for-hire segment. This segment involves trucking companies offering their services to other entities. The for-hire segment commonly uses contract truck drivers – those who contract with a motor carrier to drive a vehicle pursuant to an operating authority issued to the motor carrier. The for-hire segment includes both long-haul and short-haul trucking – each of which experiences significant issues with misclassification.
Short-Haul Trucking
Short-haul, or local freight, trucking involves making regional deliveries, including package delivery, port trucking and local delivery jobs. Contract truck drivers are estimated to make up more than 90 percent of all local freight industry establishments in California.[footnoteRef:1] [1:  “Local Freight Trucking in California.” Market Research Report. IBISWorld, January 2019. https://www.ibisworld.com/industry-trends/market-research-reports/california/transportation-warehousing/local-freight-trucking-in-california.html.] 

In port trucking, known as port drayage, misclassification and other labor violations are widespread. Studies estimate that approximately 85-90 percent of port driving operations nationwide are carried out by contractors.[footnoteRef:2] A 2014 National Employment Law Project (NELP) report found that approximately 49,000 of the 75,000 port-truck drivers in the US are misclassified as independent contractors.[footnoteRef:3] [2:  Monaco, Kristen, and Lisa Grobar. “A Study of Drayage at the Ports of Los Angeles and Long Beach.” METRANS, December 15, 2004. https://www.metrans.org/sites/default/files/research-project/AR%2004-01_final_draft_0_0.pdf. ]  [3:  Smith, Rebecca, Paul Marvy, and Jon Zerolnick. “The Big Rig Overhaul: Restoring Middle-Class Jobs at America’s Ports Through Labor Law Enforcement.” National Employment Law Project, Change to Win, Los Angeles Alliance for a New Economy, February 2014. https://www.nelp.org/wp-content/uploads/2015/03/Big-Rig-Overhaul-Misclassification-Port-Truck-Drivers-Labor-Law-Enforcement.pdf;] 

An investigative report by USA Today in 2017 listed the following as common abusive practices in the port drayage segment: 1) drivers being forced to work against their will, 2) employers physically barring drivers from going home, 3) employers charging not just for the truck lease but for a host of other expenses including insurance and fuel, and 4) companies forcing workers to work such long hours so as to violate federal safety laws.[footnoteRef:4] [4:  USA Today, 2017 “Retail giants enable trucker exploitation,” https://www.usatoday.com/pages/interactives/news/rigged-retail-giants-enable-trucker-exploitation/ ] 

The 2014 NELP report estimated that port trucking companies operating in California are annually liable for wage and hour violations of $787 to $998 million each year.[footnoteRef:5] [5:  “The Big Rig Overhaul: Restoring Middle-Class Jobs at America’s Ports Through Labor Law Enforcement.”] 

A 2019 press release from the LC stated that, since 2011, port drivers filed more than 1,000 claims with the DLSE for violations related to misclassification, and that the LC issued 448 decisions in these cases and found drivers were owed more than $50 million in damages collectively.[footnoteRef:6]  [6:  California Department of Industrial Relations, 2019, “Labor Commissioner Posts List of Port Trucking Companies with Unsatisfied Judgments for Labor Violations” https://www.dir.ca.gov/DIRNews/2019/2019-01.html] 

Long-Haul Trucking
Long-haul trucking carriers commonly carry loads farther distances, including across state lines or across the country. This segment also has high concentrations of misclassified drivers. 
A 2010 NIOSH study found that approximately 28 percent of long-haul drivers nationwide are leased contractors without their own operating authority.[footnoteRef:7]  [7:  Chen, Guang, Karl Sieber, and Jennifer Lincoln. “NIOSH National Survey of Long-Haul Truck Drivers: Injury and Safety.” Accident Analysis & Prevention 85 (December 2015): 66–72.] 

The number of independently-contracted long-haul freight-truck drivers increased by more than 90 percent between 1997 to 2016.[footnoteRef:8] [8:  UNITED STATES CENSUS BUREAU, NONEMPLOYER STATISTICS (NES) (1997–2016), https://www.census.gov/programssurveys/nonemployer-statistics/data/datasets.htm ] 

Consequences of Misclassification
Misclassification in trucking hurts workers by depriving them of all the state employment protections that the Legislature has developed over decades, while also making them bear the costs and responsibility of truck purchase, maintenance, and upkeep. Drivers who are misclassified as independent contractors lose essential rights enjoyed by “employees,” such as the ability to file wage and benefit claims, and to be covered by workers’ compensation insurance. 
Misclassification also hurts law-abiding employers. Employers who misclassify employees gain an unfair advantage, in part by avoiding their obligations to contribute as employers to California safety net systems, such as workers’ compensation insurance and unemployment insurance. 
The State itself is also impacted by misclassification, in that it deprives it of revenue and requires it to cover services when misclassified workers need to use the state’s safety net systems. 
Additionally, contract trucking and misclassification impede California’s climate and clean air goals. Since contract drivers have to bear the costs of maintaining their trucks or purchasing newer, cleaner trucks, this segment has lower compliance with the state’s emissions regulations. A study by the UC Berkeley Labor Center found that contract drivers have compliance rates of 61 percent with the California Air Resources Board’s Truck & Bus regulation, as compared to 83 percent compliance for large firms that directly employ truck drivers.[footnoteRef:9] This non-compliance drives up pollution and emissions, which disproportionately affect health outcomes of low-income communities of color.  [9:  UC Berkeley Labor Center, 2019, “Truck Driver Misclassification: Climate, Labor, and Environmental Justice Impacts,” https://laborcenter.berkeley.edu/truck-driver-misclassification/ ] 

Legislation Addressing Misclassification 
In the past several years, the Legislature has enacted laws to address these types of situations with contract labor in certain other industries. One such law is codified in Labor Code Section 2810.3, and provides that client employers must share with a labor contractor all civil legal responsibility and civil liability for all workers supplied by that labor contractor for the payment of wages and the failure to obtain valid workers’ compensation coverage, and shall not shift to the labor contractor legal duties or liabilities under workplace safety provisions with respect to workers provided by the labor contractor.
Another related law is codified in Labor Code Section 2810, which makes companies liable when they enter into a contract for labor or services with a construction, farm labor, garment, janitorial, security guard, or warehouse contractor that does not include funds sufficient to allow the contractor to comply with all applicable local, state, and federal laws or regulations.
However, neither section 2810 nor 2810.3 apply to motor carriers or companies that obtain labor to move their goods from motor carriers. 
What This Bill Does
AB 2754 would amend the above-referenced sections of the Labor Code to make them applicable to certain motor carriers and to certain cargo owners that utilize their services.
According to the author, “When motor carriers break the law and violate the rights of truck drivers, the cargo companies that contract to ship goods with these motor carriers should be held accountable. AB 2754 will protect the rights of truckers by ensuring that cargo owners be held liable for any labor code violations committed by trucking contractors, or for knowingly entering into contracts that would require motor carriers to break the law.”
Regarding how the bill promotes equity solutions and maximizes benefits for underserved and marginalized communities, the author adds that “although some trucking companies have changed their ways and are complying with AB 5 by classifying their drivers as employees, many trucking companies, both at ports and across the state, continue to misclassify their drivers. Cargo owners continue to benefit from this misclassification, often without having to shoulder any of the responsibility. Protecting these workers by providing them with deserved benefits and just wages aligns with the equity goals of our state.”
Arguments in Support
The Teamsters, sponsor of this bill, state that “Considering the problems that currently exist in trucking, there is no reason why these two sections of the labor code should exclude motor carriers. That is why AB 2754 would amend these two sections of the labor code to make them explicitly applicable to motor carriers and to the cargo owners that utilize their services. This means that cargo owners will be vicariously liable for any labor code violations arising out of misclassification committed by their trucking contractors, and that cargo owners will be on the hook if they knowingly enter into unsustainable contracts that would require the contractor to violate the law or to lose money on the contract. Making cargo owners responsible in this way will incentivize them to only contract with companies that follow the law and properly classify their employees, will push them to look at the economics of the contracts they are entering into to ensure that the contract can satisfy all of its legal obligation to its workers, and will ultimately put positive pressure on the trucking industry as a whole to stop misclassifying employees. This will be a direct benefit to the workers who are being misclassified, to the state’s coffers, and to the public who will have access to a strengthened and safer supply chain.”
Arguments in Opposition
A coalition of business organizations, including the California Chamber of Commerce, is opposed and states, “AB 2754 would unwind previously agreed-to amendments in AB 1897 (Hernandez – 2014) to exempt motor carriers from provisions of the bill targeting “contingent” or “permatemp” work. As drafted, AB 2754 instead implicates nearly every customer and transportation service provider in the supply chain as jointly liable for payment of wages, worker’s compensation and reimbursement of business expenses where a worker receives, picks up, or delivers freight at the shipper or consignee’s premises, facility or worksite. Additionally, the legislation uses an impossibly broad definition of motor carrier, defining it to be any entity that utilizes commercial drivers to move freight. Taken as a whole, the legislation seeks to place joint and several liability on any entity that pays for the movement of or accepts freight and does not attempt to acknowledge that most of the implicated entities will have no visibility into the arrangement of that transportation or the cost of the same.”
Prior Legislation
SB 338 (Gonzalez) Chapter 333, Statutes of 2021, expanded the set of violations that can cause port drayage contractors to be placed on a Division of Labor Standards Enforcement list that extends joint liability for future violations to customers of that contractor.
SB 1402 (Lara) Chapter 702, Statutes of 2018, required joint and several liability for customers who contract with port drayage services who have unpaid wage, tax and workers’ compensation liability.
AB 1509 (R. Hernandez) Chapter 792, Statutes of 2015 revises various provisions of law related to employment retaliation.
AB 1897 (R. Hernandez) Chapter 728, Statutes of 2014 requires client employers who
obtain workers from third party labor contractors to share liability for certain labor violations
such as failure to pay wages and workers’ compensation.

SB 459 (Corbett) Chapter 706, Statutes of 2011 prohibits willful misclassification of individuals as independent contractors, prohibits charging individuals who have been mischaracterized as independent contractors a fee or making deductions from compensation, where those acts would have violated the law if the individuals had not been mischaracterized, and authorizes the Labor and Workforce Development Agency to assess civil damages and take disciplinary action against persons or employers violating these prohibitions.
REGISTERED SUPPORT / OPPOSITION:
Support
California Teamsters Public Affairs Council (Sponsor)
Opposition
Agricultural Council of California
Agriculture Transportation Coalition – Agtc
AGTC - Agriculture Transportation Coalition
Associated California Loggers
California Association of Winegrape Growers
California Building Industry Association
California Business Properties Association
California Business Roundtable
California Chamber of Commerce
California Cotton Ginners & Growers Association
California Farm Bureau
California Forestry Association
California Fresh Fruit Association
California League of Food Producers
California Manufacturers & Technology Association
California Moving & Storage Association
California Retailers Association
California Tomato Growers Association
California Trucking Association
Carmax
Civil Justice Association of California
Gemini Shippers Association
Harbor Trucking Association
Industry Business Council
Los Angeles County Business Federation
Los Angeles Customs Brokers and Freight Forwarders Association
NAIOP California
National Federation of Independent Business
National Industrial Transportation League
San Gabriel Valley Economic Partnership
Southern California Leadership Council
Truck Renting and Leasing Association
U.S. Forage Export Council
Western Agricultural Processors Association
Western Growers Association
Western States Trucking Association
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