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Subject:  Commercial financing transactions:  fees

SUMMARY
     
This bill exempts specified collateral monitoring fees from a provision prohibiting the charging of certain fees related to a commercial financing transaction.
EXISTING LAW
1) Prohibits the following fees from being charged to a small business in connection with a commercial financing transaction:
a) A fee for accepting or processing a payment required by the terms of the financing contract as an automated clearinghouse transfer debit.
b) A fee for providing a small business with documentation prepared by the financing provider that contains a statement of the amount due to satisfy the remaining amount owed, including, but not limited to, interest accrued to the date the statement is prepared and a means of calculating per diem interest accruing thereafter.
c) A fee in addition to an origination fee that does not have a clear corresponding service provided for the fee, including, but not limited to, a risk assessment, due diligence, or platform fee.
d) A fee for monitoring the small business’s collateral, unless the underlying financing transaction is delinquent for more than 60 days.
e) A fee for filing or terminating a lien filed in accordance with the provisions of the Uniform Commercial Code against the business’s assets that exceeds 150 percent of the cost of the filing or termination. (Civil Code Section 1799.302)
2) Defines “commercial financing” to have the same meaning as Section 22800 of the Financial Code, related to commercial financing disclosures, which provides that “commercial financing” means an accounts receivable purchase transaction, including factoring, asset-based lending transaction, commercial loan, commercial open-end credit plan, or lease financing transaction intended by the recipient for use primarily for other than personal, family, or household purposes.
3) Defines “small business” as an independently owned and operated business that is not dominant in its field of operation, the principal office of which is located in California, the officers of which are domiciled in California, and that, together with affiliates, has 100 or fewer employees and average annual gross receipts of $15 million or less over the previous three years.
THIS BILL
Provides the following two exceptions from the prohibition on charging a fee for monitoring the small business’s collateral:
1) The commercial financing transaction is an asset-based loan or factoring, and the fee is intended to compensate the covered entity for actions taken to validate the collateral with the intended purpose of maximizing the amount of financing provided to the small business or small business owner under the financing contract pursuant to which the fee is charged.
2) The fee is expressed as a dollar amount or a percentage of an identifiable base, and the fee is deemed a finance charge, as specified. 
COMMENTS
1) PURPOSE
SB 1521 is clean-up legislation related to SB 666 (Min, Chapter 881, Statutes of 2023), which passed the Legislature with zero “no” votes. The law enacted by SB 666 proscribes the charging of specified fees on commercial financing transactions. Senator Min and the sponsors of SB 666 approved the amendments to that law that are contained in SB 1521. The amendments allow for collateral monitoring fees to be charged in specified circumstances related to commercial financing transactions.
Providers of factoring transactions state that collateral monitoring fees serve a crucial purpose in determining how much capital borrowers can draw from their lender at any point in time. Collateral monitoring expenses are incurred by the lender even if the borrower is not delinquent.  Those costs relate to the ongoing reconciliation of eligible collateral that determines how much the borrower may draw.  For accounts that are current,  these costs can vary if the reports show changing characteristics that require increased frequency of monitoring, if the profile of collateral changes due to shifting business conditions, or due to special funding requests by the borrower that require analysis.  If a lender was unable to recover collateral monitoring costs on a variable basis, the lender would charge a higher interest rate to all borrowers to cover the aggregate collateral monitoring activities that the lender expected to undertake for a pool of borrowers.  
2) DOUBLE-REFERRAL
This bill is double referred to the Committee on Judiciary. 
LIST OF REGISTERED SUPPORT/OPPOSITION
Support
None received 
Opposition
None received									-- END --
