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SUMMARY:
  Requires a court to conduct a search of available databases to determine whether a person subject to a proposed domestic violence restraining order (DVRO) owns a firearm.  Specifically, this bill:  

1. Clarifies that, before a hearing on the issuance or denial of a DVRO, a court must determine, among other things, whether the proposed restrained person owns or possesses a firearm as reflected in the California Department of Justice’s (DOJ) Automated Firearms System (AFS). 

1. States when the court is determining whether a proposed restrained person owns or possesses a firearm, it must conduct a search of all records and databases readily available and reasonably accessible by the court, including the DOJ AFS. 

1. Repeals uncodified language from Family Code section 6306, as amended in Chapter 765 of the Statutes of 2012 that states: “This act shall be implemented in those courts identified by the Judicial Council as having resources currently available for these purposes. This act shall be implemented in other courts to the extent that funds are appropriated for purposes of the act in the annual Budget Act.”

1. Requires that a county sheriff access the California Law Enforcement Telecommunications System (CLETS) in order to search the DOJ AFS for the purpose of determining whether the subject of the DVRO owns or possesses any a firearm, if a court does not have electronic or other access to the DOJ AFS and if there is no preexisting agreement between the court and a law enforcement agency. 

1. States the intent of the Legislature that, except with regard to a search of whether the subject of a proposed order owns or possesses a firearm, this provision of law shall be implemented in those courts identified by the Judicial Council as having resources currently available for these purposes. This act shall be implemented in other courts to the extent that funds are appropriated for purposes of the act in the annual Budget Act.

1. States findings and declarations as follows: 

5. It is the intent of the Legislature that judges issuing domestic violence restraining orders determine if the subject of the order is known to own or possess firearms in all cases. Although Chapter 765 of the Statutes of 2012 required this, the requirement was made conditional on the issuance of a specified study by the Judicial Council and a specific appropriation of funds for this purpose, which never occurred. It is vital that firearms be kept out of the hands of known domestic abusers.

5. Individuals who are prohibited due to issuance of restraining orders represented 16 percent of the backlog in the DOJ’s Armed and Prohibited Persons System (APPS) in 2022.

5. Failure to remove firearms from domestic abusers can have tragic results. According to Attorney General Bonta, “The data is clear: Domestic violence abusers should not have firearms. When an abuser has access to a firearm, it endangers the safety and lives of those around them. Violence is not an accident. It is also not inevitable, and it can be prevented. Removing dangerous weapons from people who pose a danger to others is key to that goal.” 

5. According to a November 2023 report by the California Department of Justice’s Office of Gun Violence Prevention, “In the decade from 2013 to 2022, law enforcement agencies in California reported 1,254 gun homicides in which one or more suspected offenders were identified as a current or former intimate partner or family member of the victim.”

5. Therefore, it is the intent of the Legislature that, in all circumstances, judges who issue domestic violence restraining orders verify whether the subject of the order is known to own or possess one or more firearms and, if the subject of the order does, to demonstrate proof of surrender of the firearm or firearms in accordance with legal requirements.

EXISTING LAW:
  

1. Authorizes a court, under the Domestic Violence Protection Act (DVPA), to issue and enforce domestic violence restraining orders, including emergency protective orders (EPOs), temporary (or ex parte) restraining orders (TROs), and longer-term or permanent restraining orders. (Fam. Code, § 6300, et seq.)

1. Requires, before a hearing on a protective order, that the court ensures a search of specified records and databases is conducted to determine if the subject of the proposed order has a registered firearm. (Fam. Code, § 6306, subd. (a).) 

1. Mandates the court search all records and databases readily available and reasonably accessible to the court, including, but not limited to the following: 

2. The California Sex and Arson Registry (CSAR);

2. The Supervised Release File;

2. State summary criminal history information maintained by the DOJ, as specified;

2. The Federal Bureau of Investigation’s nationwide database; and

2. Locally maintained criminal history records or databases.

However, a record or database need not be searched if the information available in that record or database can be obtained as a result of a search conducted in another record or database. (Fam. Code, § 6306, subd. (a)(1-5).)

1. States prior to deciding whether to issue a protective or restraining order or when determining appropriate temporary custody and visitation orders, the court shall consider the following information obtained pursuant to a search of records, as specified:

0. A conviction for a serious or violent felony, as defined; 

0. A misdemeanor conviction involving domestic violence, weapons, or other violence; 

0. An outstanding warrant; 

0. Parole or probation status;
 
0. A prior restraining order; and 

0. A violation of a prior restraining order. (Fam. Code, § 6306, subd. (b)(1).) 

1. Provides that information obtained as a result of the search that does not involve a conviction, as specified, shall not be considered by the court in making a determination regarding the issuance of a DVRO. That information shall be destroyed and shall not become part of the public file in this or any other civil proceeding. (Fam. Code, § 6306, subd. (b)(1).)
 
1. Requires the Judicial Council to provide notice on all protective orders issued within the state that the respondent is prohibited from owning, possessing, purchasing, receiving, or attempting to purchase or receive a firearm while the protective order is in effect. (Pen. Code, § 1524, subd. (d).)

FISCAL EFFECT:
  Unknown

COMMENTS:
  

1) Author's Statement:  According to the author, “Existing law relies too heavily on the ‘honor system’ for domestic violence offenders to surrender their firearms. Failure to remove guns from the hands of the abuser can have tragic results regardless of the restraining orders. Domestic violence offenders should not have access to firearms. Existing law relies too heavily on the ‘honor system’ for these abusers to surrender their guns. Family court judges are supposed to be part of the process of ensuring that offenders surrender their weapons, but without the budget allocation, this has not widely occurred.  

“According to Attorney General Bonta, ‘The data is clear: Domestic violence abusers should not have firearms. When an abuser has access to a gun, it endangers the safety and lives of those around them. Every time firearm possession is overlooked when issuing a restraining order, there is a high risk of preventable domestic violence and gun-related death. To add to the high risk, as indicated by the AG Bonta, domestic abusers are associated with two-thirds of mass shootings.’ Therefore, California must protect the safety of others with this common-sense gun control measure.  Existing law requires a court to check if a person subject to a restraining or protective order owns a weapon and, consequently, will be prohibited from owning or possessing a firearm upon the order. However, after the passage of that bill, the mandate was not fully enacted. Due to the contingency language within its origin language in SB 1433 (Alquist) of 2012, some counties did not comply since the proposal was only a mandate if a budget allocation was to be made, as many counties are not well enough funded to enforce these background checks. However, the 2022-23 budget did allocate money for APPS-related activities, but this was not broad enough to trigger the mandate. This being said, the policy within SB 1433 should be carried out whether the budget allocation has been made or not.  Guns in the hands of domestic abusers can lead to tragedies.  The state must ensure that all reasonable steps are taken to ensure that firearms in the hands of abusers are identified and removed as soon as possible.”  

2) Protective and Restraining Orders Based on Incidents of Domestic Violence: Protective orders and restraining orders are, in the outcome, very similar – both are orders issued or approved by a court that prevents a person from contacting another person under specific circumstances and may also restrict other conduct to prevent harassment, threats, or violence. (See generally, Fam. Code, § 6218, subd. (a)-(c).) 

However, there are a couple of differences, at least in a practical sense. According to the California Courts, Self Help Guide, the police may ask for an emergency (which includes instances of domestic violence) protective order (EPO) to protect the victim of a crime, usually when the victim calls the police or 911 for help. If the defendant (the person accused of committing the crime) is arrested and charged, a judge can issue a criminal protective order (CPO) to protect victims and witnesses, particularly during the pendency of the case. EPOs and CPOs are protective orders. 

Protective orders and “temporary restraining orders or TROs” are often used interchangeably. A victim may also be able to file their own moving papers to request a protective or restraining order. A restraining order can include some of the same orders as an EPO or CPO, like ordering the defendant to stay away from the victim. But in restraining order cases filed by a victim (instead of law enforcement), additional protections may be available.  A victim can have a restraining order and an EPO or CPO at the same time as one is issued on an emergency basis and one is issued for a longer period of time. (See Fam. Code, § 6320, subd. (a); Judicial Branch of California, California Courts Self-Help Guide, Guide to Protective Orders, p. 1-2.)[footnoteRef:1]   [1:  Located at https://selfhelp.courts.ca.gov/protective-orders, last visited March 21, 2024.  ] 


An EPO can include orders that the defendant: (a) not contact people protected by the order; (b) not harass, stalk, threaten or hurt people protected by the order; (c) stay a certain distance away from people protected by the order or places they live or go regularly; (d) move out from a home that is shared with the protected person; or (e) not have guns, firearms, or ammunition. An EPO only lasts a short time, usually 5-7 days. If the person protected by the EPO needs protection that lasts longer or wants to ask for other orders, they can apply for a restraining order. Speed is by necessity an issue in obtaining the TRO, so processes that make it quicker and easier to file for, and receive, the TRO are important. Because a restrained party may not have had the opportunity to defend their interests, TROs are of necessity short in duration. If a noticed hearing is not held within 21 days (or 25 days if the court finds good cause), the TRO is no longer enforceable, unless a court grants a continuance. (Fam. Code, §242, subd. (b).) After a duly noticed hearing, however, the court is authorized to extend the original TRO into a “permanent” protective order (also known as orders after hearing or, for purposes of this analysis, a DVRO) that may last up to five years. (Fam. Code, §§ 6345, 6302.) 

The purpose of the DVPA “is to prevent acts of domestic violence, abuse, and sexual abuse and to provide for a separation of the persons involved in the domestic violence for a period sufficient to enable these persons to seek a resolution of the causes of the violence.”  Family Code sections 6218, among others, allow a party to seek a “protective order,” to protect a petitioner who presents “reasonable proof of a past act or acts of abuse.” (Fam. Code, §§ 6300, 6218.) A petitioner who needs immediate protection may seek a temporary restraining order or TRO, which becomes effective upon receiving a judge’s signature and being served on the respondent. TROs may be issued on an ex parte basis that is, without formal notice to, or the presence of, the respondent. (Fam. Code, § 241.) 

3) Firearms Prohibition: Existing law prohibits a person from owning, possessing, purchasing, or receiving a firearm or ammunition while the DVRO order is in effect, and makes the violation of such an order a crime. (Fam. Code, § 6389, subd. (a).) Possessing or attempting to possess a firearm during the pendency of a DVRO is punishable as an alterate  misdemeanor-felony (a misdemeanor for owning or possessing a firearm when prohibited from doing so by a restraining order; a wobbler for purchasing or receiving or attempting to purchase or receive a firearm when prohibited from doing so by a restraining order). (Ibid.; See also Pen. Code, § 29825.) 

Existing law requires, before a hearing on a protective order, that the court ensure a search of specified records and databases is conducted to determine if the subject of the proposed order, among other things, owns a firearm. (Fam. Code, § 6306, subd. (a).) While this requirement has been in place since 1993, it is not always implemented as envisioned by the Legislature. 

For example, a court is not required to request firearms ownership information from the DOJ and is only required to search all records and databases “readily available and reasonably accessible to the court,” including several state, federal, and local databases, but not databases of firearms ownership. (Fam. Code, § 6306, subd. (a).) Furthermore, existing uncodified statutory language provides that the requirement “shall be implemented in those courts identified by the Judicial Council as having resources currently available for these purposes. This act shall be implemented in other courts to the extent that funds are appropriated for purposes of the act in the annual Budget Act.” (See § 7 of Chapter 572 of the Statutes of 2001.)

In 2021, SB 320 (Eggman), Chapter 685, Statutes of 2021, codified Rule of Court 5.495 in the Family Code and made compliance mandatory so that standards and procedures for ensuring the relinquishment of a firearm and ammunition following the issuance of a civil restraining order would consistently apply throughout the state. It also required, in order to fill the gaps in court communication with justice partners identified by the 2008 Judicial Council report, the court to notify law enforcement officials and the county prosecutor’s office when there has been a violation of a firearm relinquishment order related to a DVRO.

This bill enacts uncodified statutory language expressing the Legislature’s intent for restrictions on the possession and ownership of firearms by persons who are subject to DVROs; repeals uncodified intent language, stating the requirement for a court to search databases to determine whether the subject of a DVRO owns firearms is only required to be implemented in courts that have resources or receive funds for that purpose; and clarifies a court must determine whether the subject of the proposed DVRO, as reflected in the AFS, owns or possess a firearm. 

4) Arguments in Support: According to the Burbank Police Officers Association: Existing law mandates a court check if an individual subject to a restraining or protective order owns a weapon, with the intention of prohibiting firearm possession upon issuance of such an order. However, the effectiveness of this mandate has been hindered due to contingent language within the original legislation (SB 1433 - Alquist) of 2012. This contingency, tied to budget allocations, has resulted in inconsistent enforcement across counties, exacerbating the risks faced by victims of domestic violence. The reliance on an "honor system" for domestic violence offenders to surrender firearms has proven inadequate. Failure to remove guns from the hands of abusers poses significant risks to the safety and lives of victims, as evidenced by the alarming association between domestic abusers and firearm-related violence, including mass shootings. AB 3083 seeks to rectify these shortcomings by repealing contingent language and ensuring the safety of victims. It requires family court judges, upon issuing restraining orders, to ascertain whether the subject possesses firearms. This proactive measure empowers judges to demand proof of surrender or storage of firearms with licensed dealers, aligning with existing laws prohibiting firearm possession by individuals subject to domestic violence restraining orders. By eliminating ambiguity and strengthening enforcement mechanisms, AB 3083 aims to reduce the incidence of gun violence and murders associated with domestic violence. It prioritizes the safety and well-being of victims by ensuring that abusers are deprived of access to lethal weapons, thus mitigating the risk of further harm. 

5) Arguments in Opposition: None on file. 

6) Related Legislation:   

0. AB 2024 (Pacheco) seeks to eliminate delays in getting DVPO protection forms to the judicial officer due to relatively minor errors or omissions. AB 2024 is pending referral in the Senate.

0. AB 2621 (Gabriel) requires the Commission on Peace Officer Standards and Training (POST) instruction to include identifying when a gun violence restraining order is appropriate to prevent a hate crime and the procedure for seeking a gun violence restraining order and require instruction on responses to hate crime waves against specified groups, including the LGBTQ and Jewish communities. AB 2621 is pending in the Assembly Appropriations Committee. 

0. AB 2759 (Petrie-Norris) revises the exemption in existing law pertaining to the issuance of a protective order or restraining order and the relinquishment of a firearm to clarify and expand the standard considered by the court in making determinations as to sworn peace officers carrying a firearm either on or off duty, as a condition of employment. AB 2759 is pending on the Assembly Floor.  

1. Prior Legislation:   

1. AB 1143 (Berman) Chapter 156, Statutes of 2021 provides that in lieu of personal service of a petition for a civil harassment restraining order, if a respondent's address is unknown, the court may authorize another method of service that is reasonably calculated to give actual notice to the respondent, if the court determines that a petitioner made a diligent effort to accomplish service, and may prescribe the manner in which proof of service must be made. 

1. SB 538 (Rubio), Chapter 686, Statutes of 2021 facilitates the filing of a DVRO and gun violence restraining order (GVRO) by allowing petitions to be submitted electronically and hearings to be held remotely.

REGISTERED SUPPORT / OPPOSITION:


Support


Arcadia Police Officers' Association
Burbank Police Officers' Association
California Association of Highway Patrolmen
California District Attorneys Association
California Partnership to End Domestic Violence
California Police Chiefs Association
California Reserve Peace Officers Association
Claremont Police Officers Association
Corona Police Officers Association
Culver City Police Officers' Association
Deputy Sheriffs' Association of Monterey County
Fullerton Police Officers' Association
Murrieta Police Officers' Association
Newport Beach Police Association
Novato Police Officers Association
Palos Verdes Police Officers Association
Peace Officers Research Association of California (PORAC)
Placer County Deputy Sheriffs' Assocation
Pomona Police Officers' Association
Riverside Police Officers Association
Riverside Sheriffs' Association
Santa Ana Police Officers Association
Upland Police Officers Association

Opposition


None
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