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ABPCA Bill Id:AB 2444 (
Author:Lee) – As Amended Ver:April 9, 2024
SUBJECT:  Barbering and cosmetology: licensees: manicurists
SUMMARY: Updates the information on basic labor laws inserted in establishment and manicurist licensee applications to include information on the test for employment status for manicurists and requires the Department of Industrial Relations (DIR) to disseminate, by July 1, 2025, the information through ethnic media and U.S. mail. Specifically, this bill:  
1) Adds the right to sick pay to the list of topics covered under basic labor laws that licensees should be made aware of by the Board of Barbering and Cosmetology (board). 
2) Provides that the information on basic labor law referenced in 1) above shall be written by the DIR and include information regarding the test for employment status in the Labor Code as it pertains to manicurists and a link to the model notice regarding workplace rights and wage and hour laws to be posted in establishments. 
3) Requires the information in 2) above to be inserted by the board into the manicurist and establishment license application and renewal forms themselves. 
4) Requires the board, in consultation with the DIR and community-based organizations, to develop language and culturally appropriate educational posts on basic labor law and share with its licensees, at least two times per year, over the board’s communications channels such as the quarterly newsletter, social media, and others. In addition to English, information shall be in Vietnamese, Spanish, Korean, and Chinese.
5) Requires the DIR to develop a language and culturally appropriate notification to licensed establishments and licensed manicurists to inform those licensees as follows: 
“In this state, as of January 1, 2025, there was a change in the law regarding employment classification of manicurists, such that the test under subparagraphs (A) to (C), inclusive, of paragraph (1) of subdivision (b) of Section 2775 of the Labor Code, referred to as the ABC test, applies to manicurists.
Under the ABC test, a person who provides labor or services for compensation is considered an employee unless the hiring entity can demonstrate that the person satisfies all three conditions of the ABC test that describe classification as an independent contractor. If an establishment cannot demonstrate that a manicurist satisfies all three conditions of the ABC test and the work relationship between the establishment and the manicurist does not fall under an exemption under the law for employment status, the manicurist will be considered an employee and the establishment will be required to provide certain employee benefits, including, but not limited to, minimum wage, sick pay, and workers’ compensation.  
 

The failure to properly classify a worker could result in penalties imposed on the establishment owner.”
6) Requires the DIR, by July 1, 2025, to disseminate, through ethnic media and individually through US mail, the information in 5) above to all board-licensed establishments and to licensed manicurists. In addition to English, information shall be in Vietnamese, Spanish, Korean, and Chinese.
EXISTING LAW:  
1) Requires the board to establish a Health and Safety Advisory Committee to provide the board with advice and recommendations on health and safety issues before the board that impact licensees, including how to ensure licensees are aware of basic labor laws. B&P Code §7314.3(a). 

2) Requires every application for admission to examination and licensure to be in writing, accompanied by the required fee, and to contain proof of the qualifications of the applicant for examination and licensure. B&P Code §7337(a-b). 

3) Requires the application to be verified by the oath of the applicant and to include a signed acknowledgment that the applicant understands their rights as a licensee as outlined in informational materials on basic labor laws, that the applicant is provided by the board with the application. B&P Code §7337(b). 

4) Requires any person, firm, or corporation desiring to operate an establishment to make an application to the board for a license. The application shall include a signed acknowledgment that the applicant understands that establishments are responsible for compliance with any applicable labor laws of the state. B&P Code §7347(a). 

5) Requires the board to develop or adopt a health and safety course on hazardous substances, basic labor laws, and physical and sexual assault awareness which shall be taught in schools approved by the board. B&P Code §7389(a). 

FISCAL EFFECT:  Unknown
COMMENTS:  The California Supreme Court’s Dynamex[footnoteRef:1] decision was issued six years ago but debate over worker misclassification and the state and federal government’s role in confronting it continues to garner attention.  Worker misclassification is not a new concept.  In fact, a 2000 study commissioned by the U.S. Department of Labor found that nationally between 10% and 30% of audited employers misclassified workers.[footnoteRef:2]  In addition, as our workplaces and the nature of the employee-employer relationship evolves, new opportunities for misclassification have emerged.  In 2017, California’s Employment Development Department Tax Audit Program conducted 7,937 audits and investigations, resulting in assessments totaling $249,981,712, and identified nearly half a million unreported employees.[footnoteRef:3] [1:  Dynamex Operations W. v. Superior Court and Charles Lee, 4 Cal.5th 903 (Cal. 2018).]  [2:  See the National Employment Law Project’s (NELP) Fact Sheet “Independent Contractor Misclassification Imposes Huge Costs on Workers and Federal and State Treasuries,” https://www.nelp.org/publication/independent-contractor-misclassification-imposes-huge-costs-on-workers-and-federal-and-state-treasuries-update-2017/.
]  [3:  Employment Development Department 2018 Annual Report on Fraud Deterrence and Detection Activities, https://edd.ca.gov/About_EDD/pdf/Fraud_Deterrence_and_Detection_Activities_2018.pdf.] 


In codifying the ABC test as established in the Dynamex decision, AB 5 exempted certain professions and business relationships from its coverage, and instead, applied the multi-factor employment test established in Borello.[footnoteRef:4]  Licensed manicurists with a high degree of control over their work are exempt until January 1, 2025, presumably to give more time to determine the appropriate regulatory framework for their workplaces. Now that this exemption is set to expire and licensed manicurists will be covered by the ABC test, this measure seeks to inform both the licensees and the establishments that they work in of the change in the law and the roles and responsibilities of the respective parties.  [4: S. G. Borello & Sons, Inc. v. Department of Industrial Relations. 48 Cal. 3d 342 (1989).] 


A 2024 study by the UCLA Labor Center and the CA Healthy Nail Salon Collaborative that surveyed manicurists and owners found a number of troubling trends in the industry. Nail salon workers are low-wage workers and many make below the minimum wage. According to the study, nail salon workers reported a low hourly median wage of $10.94.[footnoteRef:5] In addition, almost a third of the workforce were classified as self-employed rather than as employees who work for wages.[footnoteRef:6] This percentage is three times higher than all other workers in California and suggests manicurists are being misclassified.[footnoteRef:7]  [5:  Nail Files California: A Study of Nail Salon Workers and Their Industry, UCLA Labor Center and the CA Healthy Nail Salon Collaborative, March 2024, p. 3. ]  [6:  Ibid.]  [7:  Ibid. ] 


According to the author, “Vietnamese women make up the majority of the nail salon industry’s workforce. My goal is to ensure nail salon workers and owners better understand labor laws so there’s no room for confusion about their employment. AB 2444 will set a foundation for workers to understand their rights, and for employers to create a fair workplace.”

The author continues, “This bill is intended to provide more information about labor law and manicurists rights. Most manicurists are low-income and women from communities of color, so to the extent the bill is assisting manicurists, the bill is helping reduce inequities.”
Arguments in Support

The California Healthy Nail Salon Collaborative and Asian Americans Advancing Justice
Southern California, co-sponsors of the bill, state, “AB 2444 and its mandate for dissemination of basic labor law to all BBC licensees is necessary for fairness and justice in the salon and barber industry. A 2016–17 California survey of 93 Vietnamese nail salon workers found a high prevalence of misclassification and confusion among nail salon workers and owners, largely Vietnamese-speaking immigrants, regarding employment classification and pay practices. This, along with other factors, has resulted in 78% of nail salon workers earning less than the minimum wage, according to a 2018 report co-authored by the Labor Center at the University of California Los Angeles and the California Healthy Nail Salon Collaborative. Misclassification as “independent contractors” is rampant in other low-wage, labor-intensive industries where women and people of color are overrepresented. According to one study, seven of eight high-misclassification occupations are held disproportionately by women and/or workers of color—this includes hairdressers. We understand from sources in the BBC that misclassification is increasingly a concern among California’s estheticians.”

Arguments in Opposition

The Professional Beauty Federation of California, is opposed unless amended, and states, “The long-term and near ubiquitous practice of booth rental in nail salons (the vast majority of which [image: ]are owned-operated by foreign-born and English-as-second language individuals) will not be able to suddenly pivot to an employer-employee based business. This means beginning next year when the [image: ]AB 5 exemption from the "ABC" test for nail salons expires, there will be a systemic level of labor law non-compliance in the nail sector. The only interests who will profit off this will be the new cottage industry of AB 5 plaintiff firms that have been compelling high-priced settlements from small businesses up and down the state. The first-generation nail salon owners will be devastated by these legal threats, turning their ire toward their current rental technicians, and no doubt leading to underground activity and internal discord on a level never seen before in this particular sector.
We therefore humbly request that AB 2444 be amended to simply extend the same exemption that hair/skin establishments currently enjoy within the AB 5 law and make it permanent (no sunset date).”
[image: ]
Prior Legislation

AB 1818 (Nguyen) of 2022 would have deleted the sunset date on the ABC test exemption for licensed manicurists.  This bill died in the Assembly Committee on Labor and Employment.
AB 231 (Nguyen) of 2021 would have deleted the sunset date on the ABC test exemption for licensed manicurists.  This bill died in the Assembly Committee on Labor and Employment.
AB 1561 (Committee on Labor and Employment) Chapter 422, Statutes of 2021 extended the inoperative date of the exemption of licensed manicurists from the ABC test from January 1, 2022, to January 1, 2025.
AB 2257 (Gonzalez) Chapter 38, Statutes of 2020 recast and clarified the business-to-business, referral agency, and professional services exemptions to the ABC test for employment status and exempted additional occupations and business relationships.
AB 5 (Gonzalez) Chapter 296, Statutes of 2019 codified the Dynamex decision’s ABC test for purposes of determining employment status and provided for various exemptions.
AB 2025 (Gonzalez) Chapter 409, Statutes of 2016 required the board to provide licensees and establishments with information about basic labor laws in the application process and required the board’s Health and Safety Advisory Committee to provide the board with advice and recommendations on how to ensure licensees are aware of basic labor laws, as defined.
REGISTERED SUPPORT / OPPOSITION:
Support
Asian Americans Advancing Justice-Southern California (Co-Sponsor)
California Healthy Nail Salons Collaborative (Co-Sponsor)
AAPI Equity Alliance
AAPIs for Civic Empowerment Education Fund
AHRI for Justice
Asian Americans Advancing Justice - Asian Law Caucus
Asian Americans and Pacific Islanders for Civic Empowerment
Asian Health Services
Asian Resources, Inc
California Domestic Workers Coalition
California Healthy Nail Salon Collaborative
California Immigrant Policy Center
Center for Asian Americans in Action
Center for Empowering Refugees and Immigrants
Families in Good Health
Individual 
Korean American Family Services, Inc
Koreatown Youth and Community Center
Numerous Individuals
Orange County Asian and Pacific Islander Community Alliance, Inc.
Orange County Congregation Community Organization
Orange County Environmental Justice
Orange County Labor Federation
Pacific Asian Counseling Services
Pilipino Workers Center
Resilience OC
Southeast Asia Resource Action Center
Thai Community Development Center
Viet Rainbow of Orange County
Worksafe
Opposition
Department of Consumer Affairs, Board of Barbering and Cosmetology
Oppose Unless Amended
Precision Nails
Professional Beauty Federation of California
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