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SUMMARY:
  Increases the term of probation for persons convicted of a controlled substance offense. Specifically, this bill: 

1. Requires, in instances where a defendant is charged with a controlled substances offense and granted probation, the term of probation to be for a period not exceeding two years in misdemeanor cases and not exceeding three years in felony cases, and upon those terms and conditions as the court shall determine, including a court-mandated drug treatment program  or drug education, as specified. 

1. Requires the court to reduce a probation term upon a showing that the defendant successfully completed a court-mandated drug treatment program.

1. Defines “drug treatment program” as a state-licensed or state-certified community drug treatment program, which may include one or more of the following: drug education, outpatient services, narcotic replacement therapy, residential treatment, detoxification services, and aftercare services.

1. Defines “Successfully completed” as a defendant who has had drug treatment imposed as a condition of probation has completed the prescribed course of drug treatment as recommended by the treatment provider and ordered by the court. Completion of treatment shall not require cessation of narcotic replacement therapy.

EXISTING LAW:
  

1. Defines “probation” as the suspension of the imposition or execution of a sentence and the order of conditional and revocable release in the community under the supervision of the probation officer. (Pen. Code, § 1203, subd. (a).)

1. Authorizes the court to order up to one year of probation for misdemeanors, except when an offense requires specific probation lengths. (Pen. Code, § 1203a.)

1. Authorizes the court to order up to two years of probation for felonies. (Pen. Code, § 1203.1. subd. (a).)

1. Requires the court, upon a conviction of specified a controlled substance offense and when recommended by the probation officer, to require as a condition of probation that the defendant shall not use or be under the influence of any controlled substance, and that the defendant submit to drug and substance abuse testing as directed by the probation officer. (Pen. Code 1203.1ab, subd. (a).)

1. Requires a person convicted of a nonviolent drug possession offense to receive probation. (Pen. Code, § 1210.1(a).)

1. Provides that a court may not deny a defendant probation because of their inability to pay the fine for specified controlled substance offenses. (Health & Saf. Code, § 11350, subd. (b).)

1. Requires the trial court to order a defendant, as a condition of probation, to secure education or treatment from a local community agency designated by the court, if the service is available and is likely to benefit from the service, whenever that person is granted probation by the court after conviction for a violation of any controlled substance offense. (Health & Saf. Code, § 11373, subd. (a).)

1. Requires the court to require, as a condition of probation, participation in and completion of an appropriate drug treatment program. (Pen. Code, § 1210.1, subd. (a).)

1. Authorizes the court, if it determines that there are circumstances in mitigation of the punishment prescribed by law or that the ends of justice would be served by granting probation to the person, to place a person convicted of a felony on probation if that person is not otherwise precluded by law from being placed on probation. (Pen. Code, § 1203, subd. (b)(3).)

1. Makes it unlawful to possess several specified controlled substances, including heroin, cocaine, cocaine base, opium, hydrocodone, and fentanyl. Provides that the punishment is imprisonment in the county jail for not more than one year unless the person has one or more prior convictions for a serious or violent felony, as specified, or for an offense requiring sex offender registration, in which case it is punishable as a felony. (Health & Saf. Code, § 11350, subd. (a).)

1. Makes it unlawful to possess several specified controlled substances, including methamphetamine, amphetamine, phencyclidine (PCP), and gamma hydroxybutyric acid (GHB). Provides that the punishment is imprisonment in the county jail for not more than one year unless the person has one or more prior convictions for a serious or violent felony, as specified, or for an offense requiring sex offender registration, in which case it is punishable as a felony. (Health & Saf. Code, § 11377, subd. (a).)

1. Makes it unlawful for a person to possess for sale, or purchase for purpose of sale, several specified controlled substances, including heroin, cocaine, cocaine base, opium, and fentanyl. Provides that the punishment is imprisonment in the county jail for two, three, or four years. (Health & Saf. Code, §§ 11351, 11351.5.)

1. Makes it unlawful for a person to transport, import, sell, furnish, administer, or give away, or offer or attempt to transport, import, sell, furnish, administer, or give away several specified controlled substances, including cocaine, cocaine base, heroin, and fentanyl. Provides that the punishment is imprisonment in the county jail for three, four, or five years. Provides that the punishment for transporting those specified controlled substances within the state between noncontiguous counties is imprisonment in the county jail for three, six, or nine years. (Health & Saf. Code, § 11352.)

1. Makes it unlawful to possess for sale several specified controlled substances, including methamphetamine, amphetamine, and GHB. Provides that the punishment is imprisonment in the county jail for 16 months, two years, or three years. (Health & Saf. Code, § 11378.)

1. Makes it unlawful to possess PCP for sale. Provides that the punishment is imprisonment in the county jail for three, four, or five years. (Health & Saf. Code, § 11378.5.)

1. Makes it unlawful for a person to transport, import into this state, sell, furnish, administer, or give away, or offer to transport, import into this state, sell, furnish, administer, or give away, or attempt to import into this state or transport specified controlled substances, including methamphetamine, amphetamine, and GHB. Provides that the punishment is imprisonment in the county jail for two, three, or four years. Provides that the punishment for transporting those specified controlled substances within the state between noncontiguous counties is imprisonment in the county jail for three, six, or nine years. (Health & Saf. Code, § 11379.)

1. Makes it unlawful for a person to transport, import into this state, sell, furnish, administer, or give away, or offer to transport, import into this state, sell, furnish, administer, or give away, or attempt to import into this state or transport PCP or its analogs. Provides that the punishment is imprisonment in the county jail for three, four, or five years. Provides that the punishment for transporting those specified controlled substances within the state between noncontiguous counties is imprisonment in the county jail for three, six, or nine years. (Health & Saf. Code, § 11379.5.) 

FISCAL EFFECT:
  Unknown

COMMENTS:
  

1. Author's Statement:  According to the author, “Californians with substance use disorder (SUD) face their addictions without comprehensive and successful rehabilitation programs. Because of this, California faces a revolving door of repeat offenders stealing to feed their addiction, and our communities continue to suffer to address our inmate populations and keep our residents and businesses safe.” 
1. Effect of the Bill:   Probation is the suspension of a custodial sentence and a conditional release of a defendant into the community.  Probation can be “formal” or “informal.”  “Formal” probation is under the direction and supervision of a probation officer.  Under “Informal” probation, a defendant is not supervised by a probation officer but instead reports to the court.  Sometimes a defendant on formal probation is moved to a “banked” caseload at the discretion of the probation officer if the probation officer concludes that the defendant presents a low risk.  A defendant on a “banked” caseload has a lower level of contact with a probation officer than a defendant on regular supervision under formal probation.  As a general proposition, the level of probation supervision will be linked to the level of risk the probationer presents to the community.  

Probation can include a sentence in county jail before the conditional release to the community. Defendants convicted of misdemeanors, and most felonies, are eligible for probation based on the discretion of the court. When considering the imposition of probation, the court evaluates the safety of the public, the nature of the offense the interests of justice, the loss to the victim, and the needs of the defendant. (Pen. Code, § 1202.7.) The court also has broad discretion to impose conditions that foster the defendant’s rehabilitation and protect public safety. (People v. Carbajal (1995) 10 Cal.4th 1114, 1120.) A valid condition must be reasonably related to the offense and aimed at deterring misconduct in the future. (Id. at 1121.)

To the extent that a probationer is not complying with the treatment or counseling directed by the court during a probationary period, the court can revoke the defendant’s probation until the defendant is back in compliance.  The period while probation is revoked tolls the running of time towards the end point of the probationary period.  That tolling process would effectively extend the probationary period for individuals that are not in compliance with the conditions of their probation.  

Prior to 2021, when a defendant was convicted of a felony, the court could impose a term of probation for up to five years, or no longer than the prison term that can be imposed if the maximum prison term exceeds five years. (Pen. Code, § 1203.1.)  In misdemeanor cases, the court could impose a term of probation for up to three years, or no longer than the maximum term of imprisonment if more than three years. (Pen. Code, § 1203a.) AB 1950 (Kamlager), Chapter 328, Statutes of 2020, limited probation to two years for a felony and one year for a misdemeanor.

Existing law requires a trial court to order a person granted probation subsequent to a conviction for any controlled substance offense to secure education or treatment in a local community agency. (Health & Saf. Code, § 11373, subd. (a).) Under Proposition 36, any person convicted of a nonviolent drug possession offense must be granted probation, unless otherwise precluded by law. (Pen. Code, § 1210.1, subd. (a).) A person convicted of drug trafficking may be granted probation if the trial court determines that there are circumstances in mitigation of the punishment prescribed by law or that the ends of justice would be served by granting probation to the person, and that person is not otherwise precluded by law from receiving probation. (Pen. Code, § 1203, subd. (b)(3).)

This bill would increase the term of probation to be for a period not exceeding two years in misdemeanor cases and not exceeding three years in felony cases. It also requires a court to reduce the term of probation if a defendant completes a drug treatment program, as defined. 

1. Argument in Support: None submitted.

1. Argument in Opposition:  According to Smart Justice, “Existing law authorizes the court to impose probation for a period not to exceed one year in misdemeanor cases and two years in felony cases. This bill would increase the maximum term of probation to 2 years in misdemeanor cases and 3 years in felony cases if the case involves controlled substances. The bill would also direct a court to reduce the period of probation if the defendant successfully completes a court-mandated drug treatment program.

“We understand this bill is intended to encourage a person to complete a drug program because of the incentive to reduce a probationary period. This approach is unlikely to succeed due to the many existing barriers to substance use treatment. Currently, most individuals on probation are simply ordered to participate in AA or NA programs but not provided any access to effective substance use treatment. Almost no one successfully manages an addiction to opioids through NA or AA meetings and more time on probation will not improve outcomes.

“Rather, much more must be done to ensure that every person in California has access to high quality substance use treatment on demand. For example, successful programs like the CA Bridge program, which provides emergency room patients with access to medically assisted treatment and support navigating the barriers to treatment, can be replicated for those in contact with the criminal legal system.”

1. Related Legislation:  AB 3222 (Wilson), would have established the Drug Court Success Incentives Pilot Program, which would authorize the Counties of Sacramento, San Diego, and Solano to offer up to $500 per month of supportive services to adult defendants who participate in the county’s drug court to encourage participation in, and successful completion of, drug court. AB 697 was held in suspense in the Assembly Appropriations Committee.

1. Prior Legislation:

5. AB 697 (Davies), was substantially similar to AB 3222 above. AB 697 was held in suspense in the Assembly Appropriations Committee.

5. AB 890 (Joe Patterson), Chapter 818, Statutes of 2023, required a court to order a defendant who is granted probation for specified drug offenses involving fentanyl and other specified opiates to complete a fentanyl and synthetic opiate education program.

5. AB 1360 (McCarty), Chapter 685, Statutes of 2023, authorized the Counties of San Joaquin, Santa Clara, and Yolo to establish pilot programs to offer secured residential treatment for qualifying individuals suffering from substance use disorders (SUDs) who have been convicted of drug-motivated felony crimes. 

5. SB 46 (Roth), Chapter 481, Statutes of 2023, required the county drug program administrator and representatives of the court and county probation department, with input from substance use treatment providers, to design and implement an approval and renewal process for controlled substance education and treatment. 

5. SB 904 (Bates), of the 2021-2022 Legislative Session, was substantially similar to SB 46 above. SB 904 was held in the Assembly Appropriations Committee in the Suspense File. 

5. AB 1750 (Davies), of the 2021-2022 Legislative Session, was similar to SB 46 above. AB 1750 was held in the Assembly Appropriations Committee on the Suspense File.
 
5. AB 1928 (McCarty), of the 2021-2022 Legislative Session, was substantially similar to AB 1360 above. AB 1928 was held in the Assembly Appropriations Committee on the Suspense File.

5. AB 644 (Waldron), Chapter 59, Statutes of 2021, changed the existing requirement for the California MAT Re-Entry Incentive Program that a person participate in an institutional substance abuse program in order to be eligible for a reduction to the period of parole to a requirement that the person has been enrolled or participated in a post-release substance abuse program.

5. AB 653 (Waldron), Chapter 745, Statutes of 2021, established the MAT Grant Program, in order for the Board of State and Community Corrections to award grants to counties for purposes relating to the treatment of substance use disorders and the provision of medication-assisted treatment.

5. AB 1304 (Waldron), Chapter 325, Statutes of 2020, required a person to participate in a post-release substance abuse program rather than an institutional substance abuse program in order to be eligible for a 30-day reduction to the period of parole for every six months of treatment that is not ordered by the court, up to a maximum 90-day reduction.

5. SB 194 (Anderson), Legislative Session of 2017-2018, would have authorized a court to place the person on probation for a new period of probation that exceeds the statutory maximum when the order setting aside the judgment, the revocation of probation, or both was made before the expiration of the probationary period.  AB 194 was held on the Senate Appropriation’s Suspense File.

REGISTERED SUPPORT / OPPOSITION:


Support

None

Opposition

Californians for Safety and Justice
California Public Defenders Association
Ella Baker Center for Human Rights
Felony Murder Elimination Project
Friends Committee on Legislation of California
Legal Services for Prisoner With Children
Reform Alliance
Smart Justice California, a Project of Tides Advocacy
Uncommon Law
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