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ABPCA Bill Id:AB 2455 (
Author:Gabriel) – As Amended Ver:April 4, 2024
SUBJECT:  Whistleblower protection:  state and local government procedures
SUMMARY:  Expands and modernizes the State’s whistleblower protection laws, and identifies the following provisions as the Whistleblower Enhancement Act.  Specifically, this bill:
1) Requires an independent investigator, upon determination that it is appropriate, to provide a confidential report detailing the facts supporting a conclusion that an employee engaged or participated in improper governmental activities, to the Assembly and Senate Budget Committees and the Joint Legislative Audit Committee.
2) Requires the State Auditor, upon determination that it is appropriate, to provide an investigative report regarding a finding that a state agency or employee may have engaged or participated in an improper governmental activity to the Assembly and Senate Budget Committees and Joint Legislative Audit Committee.
3) Authorizes the State Personnel Board to accept a complaint filed by a state employee alleging actual or attempted acts of reprisal, retaliation, threats, coercion, or similar prohibited improper acts within five years of the most recent act of reprisal complained about.
4) Authorizes a city, county, or city and county auditor or controller who is elected to office to maintain a whistleblower hotline to receive calls from persons who have information regarding improper governmental activity.
5) Authorizes a city, county, or city and county auditor or controller to identify a designee within the office responsible for maintenance of the whistleblower hotline, and makes conforming changes to the responsibilities of the auditor or controller who identifies a designee.
6) Defines, for these purposes, the following terms that are respectively applicable to these provisions:
a) “Call” to mean any method of communication by which a person may submit information to the auditor or controller, including, but not limited to, a whistleblower hotline, that may include in-person notification, telephone call or voicemail, electronic mail, electronic text message, online form submission, facsimile, or other similar means, and establishes that this definition is declaratory of existing law and must not be construed or interpreted as creating new law or as modifying or changing existing law.
b) “Contractor or subcontractor” to mean a person, firm, corporation, partnership, vendor, or association and its responsible managing officer, as well as any directors, owners, co-owners, shareholders, partners, supervisors, managers, employees, and other individuals associated with the contractor or subcontractor who has submitted a bid or proposal; seeks to contract with, contracted with or is in a contractual relationship with; or receives funding including, but not limited to, grants from a city, county, or city and county, or nonprofit, agency, commission, or department created by the city, county, or city and county, or nonprofit, agency, commission, or department created by the city, county, or city and county.
c) “Employee” as a:  (a) person employed by the Supreme Court, court of appeal, superior court, or the Administrative Office of the Courts, for purposes as provided and excepted, or (b) a former employee who met the prescribed criteria during their employment.
d) “Hotline” to mean any method of communication established by a city, county, or a city and county auditor or controller or the auditor’s or controller’s authorized representatives, as directed by a legislative body or the governmental agency that is governed by the city, county, or city and county, and establishes that this definition is declaratory of existing law and must not be construed or interpreted as creating new law or as modifying or changing existing law.
e) Replaces “fraud, waste, or abuse” with “improper governmental activity” to mean any activity by a local agency, employee, or contractor and subcontractor that may be in violation of any local, state, or federal law, ordinance, or regulation relating to fraud, waste, abuse, corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse or misappropriation of government property, funds, or resources, or willful omission to perform a duty, is economically wasteful, or involves gross misconduct; and, expands the existing definition of “improper governmental activity” to include misuse of state expenditures, including allocations, loans, or grants.
7) States a legislative finding and declaration relating to the imposition of a public’s right of access to the meetings of public bodies or writings of public officials and agencies, as provided, and to protect whistleblowers, the state Auditor or Controller, and their designees from undue exposure or retaliation while also protecting the actual and perceived integrity of investigations and preventing malfeasance, it is necessary to preserve the confidentiality of this information.

8) Makes technical and conforming changes for these purposes.


EXISTING LAW:
1) Pursuant to the California Whistleblower Protection Act (CWPA), prohibits “improper governmental activities” by state agencies and employees.[footnoteRef:1] [1:  Section 8547.2 of the Government (Gov.) Code.] 

2) Declares that state employees should be free to report waste, fraud, abuse of authority, violation of law, or threat to public health without fear of retribution.[footnoteRef:2] [2:  Section 8547.1 of the Gov. Code.] 

3) Includes the following relevant definitions in the CWPA:[footnoteRef:3] [3:  Sections 8547.2, inclusive, of the Gov. Code.] 

a) “Employee” means an individual appointed by the governor, or employed or holding office in a state agency.
b) “Protected disclosure” means a good faith communication that discloses or demonstrates an intention to disclose information that may show either (1) an improper governmental activity, or (2) a condition that may threaten the health or safety of employees or the public, if the purpose of disclosing is to remedy that condition.
c) “Improper governmental activity” means an activity by a state agency or by an employee that is undertaken in performance duties, undertaken inside a state office, or, if undertaken outside a state office by the employee, directly relates to state government, whether or not that activity is within the scope of his or her employment, and also meets at least one of the following criteria:
i) It is in violation of any state or federal law or regulation, including, but not limited to, corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government property, or willful omission to perform a duty.
ii) It is in violation of an Executive order of the Governor, a California Rule of Court, or any policy or procedure mandated by the State Administrative Manual or State Contracting Manual.
iii) It is economically wasteful, involves gross misconduct, incompetency, or inefficiency.
4) Requires the State Auditor's Office (SAO) to be free of organizational impairments to independence, to be independent of the executive branch and legislative control and to remain free from the influence of existing control agencies that could be the subject of audits conducted by the office.[footnoteRef:4] [4:  Sections 8543 and 8546 of the Gov. Code.] 

5) Ensures the confidentiality of all protected disclosures, including a good faith communication to the SAO alleging an improper governmental activity and any evidence delivered to the SAO in support of the allegation.[footnoteRef:5] [5:  Section 8547.2 (e) of the Gov. Code.] 

6) Prohibits state employees and officers from directly or indirectly using or attempting to use the official authority or influence of the employee for the purpose of intimidating, threatening, coercing, commanding, or attempting to intimidate, threaten, coerce, or command any person for the purpose of interfering with the rights conferred pursuant to the CWPA.[footnoteRef:6] [6:  Section 8547.3 (a) of the Gov. Code.] 

7) Requires the SAO to accept complaints by mail and via Internet, and to conduct investigations of alleged improper governmental activities, and authorizes the SAO to issue reports of its findings including recommended corrective actions if it finds reasonable cause to believe an improper governmental activity has occurred.[footnoteRef:7] [7:  Sections 8547.4, 8547.5, and 8547.7 of the Gov. Code.] 

8) Allows a state employee or applicant for state employment (including an employee of the SAO or applicant for employment at the SAO) who files a written complaint with their supervisor, manager, or the appointing power alleging actual or attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts prohibited by Section 8547.3 to also file a copy of the written complaint with the State Personnel Board (SPB), together with a sworn statement that the contents of the written complaint are true.[footnoteRef:8] [8:  Section 8547.8 (a) of the Gov. Code.] 

9) Authorizes a city, county, or city and county auditor or controller who is elected to office to maintain a whistleblower hotline to receive calls from persons who have information regarding fraud, waste, or abuse by local government employees.[footnoteRef:9] [9:  Section 53087.6 (a) of the Gov. Code.] 


FISCAL EFFECT:  Unknown.  This bill is flagged as fiscal by Legislative Counsel.

COMMENTS:
1) Dual Referral
The committee is informed that, on April 9, 2024, the Assembly Committee on Judiciary heard and unanimously passed this bill (consent: 12-0), and re-referred it to this committee.

2) Background:  Need for the Bill
Information provided by the author states in part that, “[current] whistleblower hotline laws are outdated and fail to reflect County or State modernization efforts.  For instance, county-level whistleblower hotline laws currently only recognize “calls” as a proper whistleblower reporting method, even though email, online forms, and letters are also often used by whistleblowers. Furthermore, in investigations against the auditor’s office, not all relevant personnel are notified when waste, fraud, and abuse are found.

“Whistleblower hotlines are tools that help uphold transparency and accountability in our democracy and are used extensively in California.  In response to whistleblower complaints, the California State Auditor’s Office found $280,000 of inappropriate expenditure in 2022 and $400,000 worth of improper governmental activity in 2021.[footnoteRef:10]  Improper governmental activity is also found in local governments,”[footnoteRef:11] and “…California county-level whistleblower hotlines have not been updated since 2010.”  [10:  “Investigations of Improper Activities by State Agencies and Employees – Wasteful Decisions, Poor Contract Oversight, Overpayments, Misuse of State Resources, and Attendance Abuse.” California State Auditor, May 1, 2023, and “Investigations of Improper Activities by State Agencies and Employees – Inexcusable Neglect of Duty, Inefficiency, Improper Payments, Misuse of State Resources, Attendance Abuse, and Improper Hiring.” California State Auditor, May 26, 2022.]  [11:  “Safeguarding Against Fraud, Waste, and Abuse: Whistleblower Protections and Tips Hotlines in Special-Purpose and Local Governments.” Deborah Pattison, A Capstone Project Submitted to the Faculty of Utica College, December 2017.] 


3) Increasing Public Transparency, Scrutiny, and Accountability

The analysis of this bill by the Assembly Committee on Judiciary notes the following, and committee staff here concurs with that assessment:
“First, the CWPA currently defines “improper governmental activities” as an activity by a state agency or an employee done as part of the employee’s duties, inside a state office, or, if undertaken outside a state office by the employee, relates to state government, whether or not it is within the scope of their employment and is a violation of any state or federal law or regulation, including, but not limited to, corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion, conversion, malicious prosecution, misuse of government  property, or willful omission to perform a duty.[footnoteRef:12]  Put more succinctly, an “improper governmental activity” refers to an action by an agency or employee that violates a state or federal law such as corruption, bribery, or misuse of government property.  [This bill] expands the definition of “improper governmental activity” to include the misuse of state expenditures, including allocations, loans, or grants.  This change to existing law seems a logical approach to ensuring that any misuse of state dollars, whether the improper use was carried out by a government agency or a grant recipient, is subject to the CWPA. [12:  Ref. fn. 3.] 

“Second, existing law authorizes the SAO to conduct an independent investigation of alleged improper governmental activity.  Existing law also authorizes an alternative system for submission to an independent investigator of allegations of improper governmental activity engaged or participated in by employees of the SAO.  In both circumstances, existing law authorizes the SAO or independent investigator to report the results of their investigation to the Attorney General and policy committees of the Senate and Assembly with jurisdiction over the subject.[footnoteRef:13]  To increase legislative oversight over findings regarding improper governmental activity, this bill would authorize the SAO or independent investigator to report their findings to the Assembly and Senate Budget Committees and the Joint Legislative Audit Committee, if they determine it to be appropriate. [13:  Section 8547.5 (c) (1) – (2) of the Gov. Code.] 

“Third, the CWPA currently authorizes a state employee or applicant to file a written complaint alleging acts or attempted acts of retaliation for protected whistleblower activities to also file a complaint with the SPB.  Existing law requires the complaint to be filed within 12 months of the most recent act of reprisal complained about.[footnoteRef:14]  Acknowledging that acts of retaliation may continue past the initial incident, [this bill] would grant the SPB discretion to accept such complaints within five years of the most recent act of reprisal complained about.  Importantly, the language of the bill grants the SPB discretion, and does not mandate that they accept any complaint filed after the existing 12-month timeline. [14:  Section 8547.8 (a) of the Gov. Code.] 

“Fourth, existing law authorizes local governments to maintain a whistleblower hotline to receive calls from individuals who have information regarding “fraud, waste, or abuse by local government employees” and establishes procedures for administering the hotline and responding to reports of misconduct.[footnoteRef:15]  This bill proposes two changes to these provisions: (a) [it] strikes reference to “fraud, waste, or abuse by local government employees,” and replaces the phrase with a more succinct reference to “improper governmental activity,” and (b) [it] expands the scope of “improper governmental activity” (previously “fraud, waste, or abuse,”) to include any of the prohibited behaviors committed by a contractor or subcontractor.  As with the amendment to the CWPA, this modification [would] identify whether any government dollars were spent for improper purposes.  [15:  Sections 53087.6 et seq. of the Gov. Code.] 

“Fifth, [this] bill authorizes offices on the local level tasked with administering the whistleblower hotlines to identify a designee within the office to manage the hotline [; …] authorizes this designee to refer calls received on the hotline to the appropriate office for review and potential investigation [; and,] requires them to hold in confident information disclosed through the hotline, among various other responsibilities of the hotline administrator.  This modification [may be] a reasonable approach to ensure would-be reports are appropriately fielded and receive sufficient attention.
“Finally, the bill makes various amendments to modernize the language found throughout these statutes [, and] includes specifying that a “call” is not limited to a phone call, but instead includes any method of communication a person may choose to submit information to the auditor or controller including a hotline, “that may include in-person notification, telephone call or voicemail, electronic mail, electronic text message, online form submission, facsimile, or other similar means.”  [Further, its provisions] also [specify] that “hotline” does not mean only a phone line, but rather “any method of communication” established by the local government.”
4) Statement by the Author
The author states that, “[this bill], also known as The Whistleblower Protection Enhancement Act, strengthens and modernizes local and state whistleblower hotline laws and adds protections to prevent the misuse of state funds.  These changes improve accountability, increase public trust, and ensure government actions and transactions are transparent.”

5) Comments by Supporters
Generally, among other things, supporters of this bill state that this bill provides a needed update to existing law to ensure that California governments are properly, efficiently, and effectively functioning.
6) Comments by Opponents
None on file.
7) Prior or Related Legislation
Chapter 328, Statutes of 2011 (Assembly Bill 1102, Lara) clarified the authority of the SAO to conduct audits of the judiciary, and includes the Bureau of State Audits costs under a continuous appropriation, among other provisions.
Chapter 605, Statutes of 2017 (Assembly Bill 31, Rodriguez) amended the CWPA by providing a mechanism for SAO employees to report the improper or illegal conduct of their employer to an external investigator in a confidential manner.
Chapter 673, Statutes of 1999 (Senate Bill 951, Hayden) renamed the statute at that time providing protections to state employees who report improper governmental activities; enhanced those statutory protections; aligned the statutes with federal whistleblower laws; and, made related legislative findings and declarations.


REGISTERED SUPPORT / OPPOSITION:
Support
Los Angeles County Board of Supervisors (Sponsor)
California State Association of Counties
Consumer Watchdog
Urban Counties of California
Opposition
None on file.
Analysis Prepared by:	Michael Bolden / P. E. & R. / (916) 319-3957
