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ABPCA Bill Id:AB 2663 (
Author:Grayson) – As Amended Ver:March 19, 2024
SUBJECT:  Affordable housing fees:  reports
SUMMARY: Requires local agencies that collect inclusionary housing in-lieu fees to post information about the fees collected and spent on their internet website.  Specifically, this bill:  
1) Defines “affordable housing fees” as inclusionary housing zoning in-lieu fees.
2) Defines “local agency” as a county, city, whether general law or chartered, city and county, school district, special district, authority, agency, any other municipal public corporation or district, or other political subdivision of the state.
3) Requires local agencies that collect affordable housing in-lieu fees to annually post the following information on their website, beginning January 1, 2026:
a) The amount of affordable housing in-lieu fees collected in the previous year; and,
b) The intended use for any affordable housing fees collected, if applicable.
4) Each local agency collecting affordable housing in-lieu fees must also post the following information every five years, beginning January 1, 2026:
a) The amount of affordable housing in-lieu fees collected in the past five years; and,
b) The projects the affordable housing fees supported. 
EXISTING LAW:  
1) Authorizes local governments to impose inclusionary housing requirements on residential developments in the form of on-site inclusionary housing requirements, through the payment of inclusionary housing in-lieu fees, and/or through off-site construction of affordable units. (Government Code (GOV) Section 65850). 
2) Establishes the Mitigation Fee Act (GOV 66000-66025) that requires a local agency to do all of the following:
a) When establishing, increasing, or imposing a fee on a development project, the local agency must:
i. Identify the purpose of the fee;
ii. Identify the use to which the fee is to be put;
iii. Determine how there is a nexus between the fee’s use and the type of development project on which the fee is imposed; and 
iv. Determine how there is a nexus between the need for a public facility and the type of development project on which the fee is imposed. 
b) After a fee is collected, the local agency must: 
i. Deposit development project fees collected in a separate capital facilities account to avoid commingling with other funds, and use these fees, including any interest earned, solely for their intended purpose;
ii. Provide annual public reports detailing fee information, including balances, collections, expenditures, and specific improvements funded by the fees;
iii. Hold a public meeting to review the annual report, with notice provided to interested parties;
iv. Make specified findings with respect to any unexpended portions of accounts established under the Act every five years, whether the funds are committed or uncommitted; and,
v. Complete the financing of public improvements once sufficient funds have been collected. This includes identifying an approximate date when construction will be commenced, and refunding any unexpended fees if the necessary findings are not made.
3) Requires a city, county, or special district that has an internet website to make information available on its internet website, including the current schedule of fees, exactions, and affordability requirements imposed by that city, county, or special district, applicable to a proposed housing development project. (GOV 65940.1)
FISCAL EFFECT:  None.
COMMENTS:  
The Mitigation Fee Act: Development fees serve many purposes and can be broadly divided into two categories: service fees and impact fees. Service fees cover staff hours and overhead, and are used to fund the local agency’s role in the development process such as paying for plan reviews, permit approvals, inspections, and any other services related to a project moving through various local departments. Impact fees refer generally to fees that offset the public costs of new infrastructure incurred by the larger community. The Mitigation Fee Act governs the imposition, collection, and use of impact fees collected by local governments when reviewing and approving development proposals.
Key aspects of the Mitigation Fee Act include:
1. Nexus Requirement: The Act requires a clear "nexus" or connection between the fee charged and the impact created by the development. This means that the fees collected must be used to address the specific impacts that the new development is expected to have on public facilities and services.
1. Proportionality: The fees charged must be proportional to the impact of the development. 
1. Accountability: Local governments are required to establish separate accounts for the fees collected and to use the funds solely for the intended purposes. They must also provide annual reports on the status of the fees, including the balance and how the funds have been used.
1. Timing of Fee Payment: The Act specifies when fees can be collected, generally at the time of final inspection or when certificate of occupancy is issued, with some exceptions.
1. Refunds: If the fees collected are not used within five years, and specific findings are not made, the Act provides for the refund of the fees.
The Mitigation Fee Act plays a crucial role in ensuring that new developments contribute to the cost of expanding and maintaining public infrastructure and services, while also providing a legal framework to ensure that fees are fair, transparent, and directly related to the impacts of the development.
Inclusionary Housing: Inclusionary housing is a policy tool that encompasses both inclusionary zoning and the payment inclusionary housing in-lieu fees, aimed at increasing the supply of deed-restricted affordable homes in new residential developments. Inclusionary zoning requires developers to allocate a certain percentage of units in new housing development as affordable to low- and moderate-income households, promoting socioeconomic diversity and equitable access to housing. In-lieu fees offer developers the flexibility to contribute financially to local affordable housing funds instead of integrating affordable units directly into their developments. These fees are then used by local jurisdictions to finance the development of affordable housing elsewhere in the community.
The legal framework for inclusionary housing in California has evolved over the years, marked by significant legislative and judicial developments. One pivotal court case was Palmer/Sixth Street Properties, L.P. v. City of Los Angeles (2009) 175 Cal.App.4th 1396, which challenged the ability of local governments to enforce inclusionary zoning requirements on rental housing developments. The court's decision in this case limited the application of inclusionary zoning policies, leading to a push for legislative action to restore local authority.
In response, AB 1505 (Bloom) was enacted in 2017. This legislation reaffirmed the power of local governments to mandate the inclusion of affordable housing units in new rental projects, subject to certain conditions. AB 1505 authorized local governments to impose inclusionary housing requirements on residential developments in the form of on-site inclusionary housing requirements, through the payment of inclusionary housing in-lieu fees, and/or through off-site construction of affordable units, with some parameters. AB 1505 effectively overturned the limitations imposed by the Palmer decision and provided a clearer legal basis for inclusionary housing policies in California. 
Furthermore, the California Supreme Court's ruling in California Building Association v. City of San Jose (2015) 61 Cal.4th 435, upheld the validity of inclusionary housing ordinances, reinforcing the principle that such requirements are within the purview of local governments' land use regulatory authority to promote public welfare.
Inclusionary housing policies, including both inclusionary zoning and in-lieu fees, are one tool through which local governments can increase the supply of deed-restricted affordable housing, although it is critical for jurisdictions using this tool to set the inclusionary rate so that it does not diminish financial feasibility for housing developments.
The need for transparency in the allocation and expenditure of inclusionary housing in-lieu fees collected by local governments is underscored by recent activity local governments. In Cupertino, a third party investigation discovered that an “accounting error" led to the misuse of over $100,000 from the City's $5.2 million below-market-rate housing fund to pay legal fees related to a recent housing lawsuit. 
There is clearly the need for increased transparency and clarity at the local level surrounding the use of inclusionary housing in-lieu fees to ensure that funds collected are used promptly, effectively, and appropriately. The state and local governments currently face difficult budgetary environments and a slowdown in local housing permitting and construction,[footnoteRef:1] at a time when the state has a deficit of over 1 million affordable homes.[footnoteRef:2] It is critical to ensure that existing affordable housing funds are being spent to increase our affordable housing supply, and to increase transparency into the use of these funds to allow for increased advocacy at the local level should an adequate pipeline for these funds not be developed. [1:  HCD Annual Progress Report (APR) Data Dashboard: https://www.hcd.ca.gov/planning-and-community-development/housing-open-data-tools/housing-element-implementation-and-apr-dashboard ]  [2:  HCD 2022 Statewide Housing Plan Update: https://statewide-housing-plan-cahcd.hub.arcgis.com/ ] 

Arguments in Support: According to Habitat for Humanity California, “AB 2663 would help enhance transparency and accountability on inclusionary housing in-lieu fees. The bill would require any local agency that collects inclusionary housing in-lieu fees to provide annual reports on how much was collected in fees and if the fees have been intended to be used for a project, if any. Additionally, the bill would require a local agency to provide a five-year report on the amount of inclusionary housing fees that have been collected over and what projects the funds have been spent on. By making this information available and accessible, this bill will help to ensure that fees collected in the development process are well accounted for and implemented effectively during our housing affordability crisis.”
Arguments in Opposition: None on file.
Related Legislation:
AB 602 (Grayson), Chapters 347, Statutes of 2021. This bill established several new requirements for local governments in connection with adopting and imposing fees and exactions, including new nexus study and capital facilities planning obligations. The bill also requires local governments to request fee and exaction information from developers and then post whatever information is voluntarily provided on the local agency's to increase transparency with respect to the overall level of fees and exactions imposed on new housing in the jurisdiction. 
AB 1483 (Grayson), Chapter 662, Statutes of 2019. This bill requires a city, county, or special district to maintain on its internet website, as applicable, a current schedule of fees, exactions, and affordability requirements imposed by the city, county, or special district, including any dependent special district and annual fee reports or annual financial reports, as specified. The bill requires a city, county, or special district to provide on its internet website an archive of impact fee nexus studies, cost of service studies, or equivalent, as specified.  

AB 1505 (Bloom), Chapter 376, Statutes of 2017. This bill authorized the legislative body of any city or county to adopt an inclusionary housing ordinance that includes residential rental units affordable to lower- and moderate-income households.
Double referred: This bill was also referred to the Assembly Committee on Local Government, where it will be heard should it pass out of this committee.
REGISTERED SUPPORT / OPPOSITION:
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Habitat for Humanity California
Opposition
None on file.
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