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ABPCA Bill Id:AB 2335 (
Author:McKinnor) – As Amended Ver:March 21, 2024
SUBJECT:  Public employment:  compensation and classification
SUMMARY:  Makes changes to various existing laws relating to the state civil service, and the Commission on the Status of Women and Girls (Commission), for purposes of pay equity, among other provisions.  Specifically, this bill:
1. Makes the following changes to various statutes relating to the state civil service:

1. Requires that positions involving comparable duties and responsibilities are similarly classified and compensated and the compensation relationship between state civil service positions with comparable duties and responsibilities is maintained.

1. Requires each state agency to develop and annually update an equal employment opportunity plan that must, at minimum identify areas of significant underutilization and overutilization of specific groups, as specified.

1. Requires, relating to the California Department of Human Resources (CalHR) establishing and adjusting salary ranges for each class of position in the state civil service subject to prescribed California constitutional limitations, the CalHR to also base the salary range on certain prescribed factors and the prevailing rates for comparable service between classifications, occupational groups, or bargaining units (BUs) within the state civil service.

Among other things, the CalHR also must:  (i) ensure that the principle that like salaries be paid for comparable duties and responsibilities for the classifications between BUs within the state civil service is maintained when determining the distribution of appropriations used for salary adjustment purposes; and, (ii) make no adjustments that require expenditures in existing appropriations that may be used for salary increase purposes, except that it authorized to make adjustments if they are to maintain and restore historical equitable salary relationships between comparable classifications within the state civil service, and must do so.

1. Requires, relating to reports that the CalHR must submit to the parties meeting and conferring pursuant to the Ralph C. Dills Act (Dills Act) governing state employer-employee relations, and the Legislature, that the report contain CalHR’s findings relating to the salaries of employees in comparable classifications, occupational groups, or BUs within the state civil service, private business, and other employment, and to separate finding related to rank-and-file employees from supervisorial and managerial classifications within each BU, and prescribes the dates in which the report must be to BUs.

1. Requires, relating to the CalHR’s evaluation of all state civil service classifications in the Personnel Classification Plan (PCP), that:  (i) the CalHR negotiate salaries to close gaps found based on the comparability of the value of work between state civil service jobs that employer a higher proportion of females to males and vice versa; and, (ii) increases in compensation in this regard must be collective bargained, as provided; however, if the parties fail to reach an agreement, the state is not relieved of its duty to adjust total compensation identified in the prescribed review and evaluation, and among other things, prescribes the factors to be considered for determining whether compensation and classification inequities exist between BUs in the state civil service.

1. Makes technical changes for these purposes.

1. Makes the following change relating to determinations that the Commission must make relating to the comparability of the value of work:

1. Modifies, by adding certain prescribed factors, that the Commission must consider when determining/identifying, considering, and correcting inequities based on the comparability of the value of work between state civil service jobs that employ a higher proportion of females to males, and vice versa.

1. Changes the date by which the Commission must submit a report to the Legislature from January 1, 2003, to January 1, 2026, for purposes relating to this bill.

EXISTING LAW:
1. Following a legislative finding and declaration that despite women having greater equality in California than in many states, they are still not able to contribute to society according to their full potential, establishes the Commission on the Status of Women and Girls for which is purpose, among other things, is to develop recommendations that will enable women to make the maximum contribution to society.[footnoteRef:1] [1:  Sections 8240 et seq. of the Gov. Code.] 

1. Provides, pursuant to Section 1 of Article VII of the California Constitution, that the civil service includes every officer and employee of the state except as otherwise provided, and that in the civil service, permanent appointment and promotion be made under a general system based on merit ascertained by competitive examination.

1. Establishes the State Civil Service Act to facilitate the operation of the Constitution’s merit principle for the state civil service, and requires, pursuant to that act, state employment to be based on the merit principle; that appointments are based upon merit and fitness ascertained through practical and competitive examination, and that tenure of civil service employment is subject to good behavior.[footnoteRef:2] [2:  Sections 18500 et seq. of the Gov. Code.] 


1. Establishes, pursuant to Section 3, Article VII of the California Constitution, the State Personnel Board (SPB) which must enforce civil service statutes, and by majority vote of all its members, prescribe probationary periods and classifications, adopt other rules authorized by statute, and review disciplinary actions.  In addition, the Executive Officer of the SPB is required to administer civil service statutes under the rules of the SPB.

1. Establishes the California Department of Human Resources (CalHR), which succeeds to and is vested with the powers and duties of the former Department of Personnel Administration, to operate the state civil service system pursuant to Article VII of the California Constitution, applicable sections of the Government (Gov.) Code, the merit principle, and applicable rules adopted by the SPB.[footnoteRef:3] [3:   Section 18502 (a) of the Gov. Code.] 


1. Requires the SPB to prescribe rules consistent with a merit based civil service system to govern appointments classifications, examinations, probationary periods, disciplinary actions, and other matters related to the SPB’s authority under Article VII of the California Constitution.  Existing law also authorizes the SPB to conduct audits and investigations of the personnel practices of the CalHR and appointing authorities to ensure compliance with civil service policies, procedures, and statutes, and to post notices of proposed changes to regulations for public comment.[footnoteRef:4] [4:   Section 18502 (b), ibid.] 


1. Requires the CalHR and the SPB to enter into a memorandum of understanding to determine areas of compliance for nonmerit-related audits and to train SPB staff on the areas of compliance.[footnoteRef:5]  [5:   Section 18502 (b) (2) of the Gov. Code.] 


1. Creates the state civil service that includes every officer and employee of the State except a limited number of specified, exempted officers and employees.  Existing law also requires that the state make “permanent appointment and promotion in the civil service under a general system based on merit ascertained by competitive examination.”  Case law and custom refer to this provision as the merit principle and it governs the administration of the state’s civil service system.[footnoteRef:6] [6:   Sections 1 and 4, art. VII, Cal. Const.] 


1. Authorizes the CalHR to provide by rule for compensation to employees who are required to report back to work after completion of the normal workday, workweek, or when off duty, among other provisions.[footnoteRef:7] [7:  Section 19849.1 (a) of the Gov. Code.] 


1. Establishes that the provisions within an Memorandum of Understanding (MOU) must be controlling if the immediately aforementioned statutory provisions are in conflict, as provided.[footnoteRef:8] [8:  Section 19849.1 (b) of the Gov. Code.] 


1. Requires the CalHR to establish and adjust salary ranges for each class of position within the state civil service subject to any merit limits, as provided, and that the salary range be based on the principle that like salaries must be paid for comparable duties and responsibilities.  In establishing or changing these ranges, consideration must be given to prevailing rates for comparable service in other public employment and private business, and the CalHR must not make adjustments  that require expenditures in excess of existing appropriations that may be used for salary increases, but may make a change in a salary range retroactive to the date of application of the change.[footnoteRef:9] [9:  Section 19826 (a) of the Gov. Code.] 

1. Governs collective bargaining in the private sector under the federal National Labor Relations Act (NLRA) but leaves to the states the regulation of collective bargaining in their respective public sectors.[footnoteRef:10] [10:  Sections 151, et seq., Title 29, United States Code.] 


While the NLRA and the decisions of its National Labor Relations Board (NLRB) often provide persuasive precedent in interpreting state collective bargaining law, public employees generally have no collective bargaining rights absent specific statutory authority establishing those rights.

1. Provides several statutory frameworks under California law to provide public employees collective bargaining rights, govern public employer-employee relations, and limit labor strife and economic disruption in the public sector through a reasonable method of resolving disputes regarding wages, hours and other terms and conditions of employment between public employers and recognized public employee organizations or their exclusive representatives.  These include the Ralph C. Dills Act, commonly referred to as the “Dills Act,” which provides collective bargaining rights for state employees of the executive branch and establishes a process for determining wages, hours, and terms and conditions of employment for represented employees.[footnoteRef:11] [11:  Sections 3512, et seq. of the Gov. Code.] 


1. Establishes, pursuant to the Dills Act, that the scope of representation is limited to wages, hours, and other terms and conditions of employment, excepting consideration of the merits, necessity, or organization of any service or activity provided by law or executive order.[footnoteRef:12] [12:  Section 3516 of the Gov. Code.] 


1. Requires, pursuant to the Dills Act, the Governor or its representatives to meet and confer in good faith regarding wages, hours, and other terms and conditions of employment with representatives of recognized employee organizations.[footnoteRef:13] [13:  Section 3517 of the Gov. Code.] 


1. Establishes the Public Employee Relations Board (PERB), a quasi-judicial administrative agency, to administer the collective bargaining statutes covering public employees, including the Dills Act and employees of the state.  The PERB consists of five members appointed by the Governor by and with the advice and consent of the Senate, and is charged with adjudicating unfair labor practice claims under the various acts.[footnoteRef:14] [14:  Sections 3541 et seq. of the Gov. Code.] 


1. Establishes, relating to the State Civil Service and Equal Employment Opportunity (EEO), the EEO Program.[footnoteRef:15]  This program requires, among other things, each state agency to be responsible for an effective EEO Program that also must include a reasonable accommodation policy, and the CalHR to perform certain functions relating to the program, as prescribed.  In addition, for purposes of this program, the following terms are defined: [15:  Sections 19790 et seq. of the Gov. Code.] 


1. “EEO” to mean ensuring nondiscrimination and providing equal access to state jobs, work assignments, training, and other employment related opportunities for all qualified job applicants and employees.

1. “Underutilization” to mean having a statistically significant, smaller percentage of persons of a group in an occupation or at a level in a state agency than would reasonably be expected by their percentage representation in the relevant labor force.  An identified underutilization is not necessarily indicative of a denial of equal employment opportunity, but warrants an analysis of the cause of the underutilization.

FISCAL EFFECT:  Unknown.  This bill is flagged as fiscal by Legislative Counsel.
COMMENTS:
1. Background: Need for the Bill
Information provided by the author states that, “[this bill] aims to address gender-based pay disparities and classification imbalances within public employment, notably by broadening the scope of corrective measures.  It mandates the [Commission] to identify and rectify imbalances between job categories with a higher proportion of either gender, extending reporting deadlines for this purpose.  Additionally, the bill introduces a significant addition to existing equal opportunity plans, requiring the identification of areas of significant overutilization of specific groups to ensure a more comprehensive approach to addressing employment disparities.  Furthermore, [this bill] enhances evaluation processes for gender and ethnicity pay equity, expanding the scope of evaluation by the CalHR to include overrepresentation of women and minorities in state civil service classifications,” and “refines salary range adjustments, permitting adjustments beyond existing appropriations if necessary to maintain or restore historical salary relationships.  Overall, the bill aims to strengthen existing laws related to public employment by addressing gender-based pay disparities, broadening equal opportunity plans, refining salary range adjustments, and improving evaluation and reporting mechanisms for greater transparency and accountability in addressing employment inequities.”
1. Background Regarding the Commission on the Status of Women and Girls
Established as a state agency in 1965, the Commission regularly assesses state laws, practices, and conditions affecting the state’s women and girls towards gender equity in health, safety, employment, education, and equal representation in the military and media by providing leadership through research, policy and program development, education, outreach and collaboration, advocacy, and strategic partnerships.
The Commission is comprised of 17 members (9 public members, 6 Members of the Legislature, and 2 statutory members) appointed by the Governor, Senate, and Assembly, or statutory.[footnoteRef:16] [16:  California Commission on the Status of Women and Girls] 

1. The Governor’s California Equal Pay Pledge
On January 27, 2022, the Governor’s Office announced this initiative to “…close the gender pay gap…;” the creation of a “Chief Equity Officer” position to “lead efforts to improve state hiring and other procedures with an equity focus, including efforts to achieve pay parity among the state government workforce…” and included a $1.4 million in a blueprint “to improve awareness of state pay equity rights and inform enforcement efforts against those that violate equal pay laws.”
Among other things, the announcement also state’s that, “[w]e can’t reach gender equity or close persistent gender and racial wealth gaps without reaching pay equity.”[footnoteRef:17] [17:  “California Signs Equal Pay Pledge, Highlights Investments and Actions to Advance Pay and Gender Equity.” January 27, 2022, Office of Governor Gavin Newsom.] 

In alignment with this initiative, this bill may be viewed as a measure of actionable accountability towards ensuring that the goals of the administration’s “Equal Pay Pledge” are realized.
1. CalHR Executive Branch (State Employment) Demographic Data
Each year, the CalHR provides demographic data regarding state employees that is publicly available.  This data includes state employees by occupational group; intake and advancements; classifications by detailed Standard Occupational Classification (SOC) occupational group by major SOC group, and disability parity by department, to name a few.[footnoteRef:18] [18:  Statewide Reports, CalHR.] 

Among other information discussed, the “2020 Annual Census of Employees in Sate Civil Service” displays various data points for employment by gender/ethnicity, and be department.[footnoteRef:19] [19:  “2020 Annual Census of Employees in State Civil Service.” CalHR, September 2022.] 

1. Conflict Notice:  Information for the Author

The author is informed that the Office of Legislative Counsel has issued a conflict notice regarding this bill and Senate Bill 130 (Committee on Budget and Fiscal Review).
A conflict exists when two or more bills and/or constitutional amendments amend, add, repeal, or amend and renumber the same section, article, chapter, division, title, or heading.

The enactment of these measures in their current form could give rise to a serious legal problem that may be avoided by appropriate amendments.  As such, the author is advised to address this matter.

1. Statement by the Author

The author states that, “[this bill] will advance equity in public employment and address longstanding disparities, particularly concerning gender-based pay inequities and classification imbalances.  [It] expands the mandate of the [Commission], enhances equal opportunity plans, refines salary adjustments, and improves evaluation and reporting mechanisms.  By taking these steps, [the objective is] to create a more fair and inclusive public employment system that maximizes benefits for underserved and marginalized communities.  [This bill] will further our commitment to equity and justice in the workforce."

1. Comments by Supporters
Among other things, the California Association of Professional Scientists states that, things, that, 
“[this bill] will restore the historical pay equity between State Scientists and their engineering colleagues who perform nearly identical job duties.  State scientists’ salaries lag their local government and federal counterparts, and other state employees that do substantially similar work, between 30 and 40 percent.  If California is going to be able to hire and retain these scientists in the competitive world we live in, it will only come by improving promotional salary relationships that will enable California to compete for, and retain, the scientific expertise they require while minimizing the costs associated with high employee turnover and low morale.”

1. Comments by Opponents
None on file.
1. Prior or Related Legislation
Assembly Bill 2872 (Calderon, 2024) proposes to require that sworn members of the California Department of Insurance (CDI) who are rank-and-file members of State Bargaining Unit 7 (BU 7 – Protective Services and Public Safety) be paid the same compensation as rank-and-file sworn peace officer employees of the California Department of Justice (DOJ).  This bill is currently pending in the Assembly Committee on Public Employment and Retirement.
Assembly Bill 1667 (McKinnor, 2023) proposed to require the University of California (UC) at Berkeley Labor Center (UCB Labor Center) to undertake a study of the existing salary structure, among other associated items, of rank-and-file scientists in State Bargaining Unit 10 (BU 10), and provide recommendations, if applicable, for alternative salary models for state BU 10, among other provisions.  This bill was vetoed by the Governor stating that:
“This bill’s requirements to implement any increase in compensation resulting from the study effectively circumvents the collective bargaining process and limits the state’s ability to consider various economic factors that impact the state or BU 10 members when proposing compensation packages during negotiations.”
Assembly Bill 1254 (Flora, 2023) proposed to require comparative pay for rank-and-file state Bargaining Unit (BU) 8 firefighters employed by the California Department of Forestry and Fire Protection (CAL FIRE) similar to those of other California fire departments, as specified, and among other provisions.   This bill was held by the Senate Appropriations Committee.
Chapter 313, Statutes of 2022 (Assembly Bill 1604, Holden) made changes to existing law relating to certain processes or practices of the SPB and the CalHR that involve proposed changes to regulations; compliance for nonmerit-related audits; examinations, hiring, recruitment and retention; diversity; and, state departmental upward mobility programs, pertaining to administration of the state civil service.
Assembly Bill 105 (Holden, 2021) proposed to establish the Upward Mobility Act of 2021 relating to state civil service, among other provisions.  This bills was vetoed by the Governor stating:
“This bill would modify several processes related to civil service job announcements, examinations, classifications, and hiring practices.  Additionally, it would require certain boards and commissions to include appointed representatives of underrepresented groups and institute new data collection requirements.
“I believe that California has a responsibility to recruit and retain a workforce that reflects California's diversity and treats all of our employees with respect, dignity, and equity.  My Administration remains committed to furthering that cause and that's why we have established the California Leads as an Employer Initiative.  The goal of this initiative is to implement policies that promote a diverse and inclusive workforce reflective of California, ensure a respectful workplace free of harassment, and address gender and racial pay gaps in the state workforce.  Additionally, we established a Chief Equity Officer at the Government Operations Agency this year who will focus on diversifying state hiring, recruitment, retention, and training.”
The Governor’s veto message further states that, “[w]hile the goals of Assembly Bill 105 are laudable, elements of the bill conflict with existing constitutional requirements, labor agreements, and current data collection efforts.  Therefore, it may have unintended consequences that warrant further consideration.  Furthermore, as [this bill] would cost tens of millions of dollars, these one-time and significant ongoing costs should be considered through the annual state budget process.
“I would encourage the author to collaborate with the Administration to address these concerns and look forward to continued partnership as we continue to work to build a more inclusive state government.”
Chapter 312, Statutes of 2022 (Assembly Bill 316, Cooper) requires the CalHR to prepare and submit a report to appropriate committees of the Legislature, as provided, on gender and ethnicity pay equity in each classification under the Personnel Classification Plan (PCP) where there is an underrepresentation of women and minorities, among other provisions. 
Assembly Bill 271 (Cooper, 2019) proposed to require state agencies to submit information pertaining to their progress toward gender and ethnic pay equity and gender and minority workforce representation to the CalHR so that it can prepare a report thereon and develop plans for agencies to achieve pay equity and workforce representation, among other provisions.  This bill died on the Senate Inactive File.
Assembly Bill 1916 (Cooper, 2018) proposed to requires an evaluation and biennial report by the CalHR on gender and ethnicity pay equity for all civil service classifications where there is an underrepresentation of women and minorities.  The former Governor vetoed this bill stating that:
		“The information called for by this bill is currently provided by [CalHR] and the State Controller’s office.  …it is reasonably complete and provides a basis for sound legislative review.”
Chapter 866, Statutes of 2016 (SB 1063, Hall) amends the Equal Pay Act to prohibit employers from paying employees a wage rate less than the rate paid to employees of a different race or ethnicity for substantially similar work.
Chapter 856, Statutes of 2016 (AB 1676, Campos and Gonzalez) provides that prior salary cannot, by itself, justify any disparity in compensation.
Chapter 776, Statutes of 2017 (AB 46, Cooper) expands the California Equal Pay Equity Act to public sector employers.
Chapter 546, Statutes of 2015 (SB 358, Jackson) also known as the “California Equal Pay Act,” prohibits public and private employers from paying any employee at wage rates less than the rates paid to employees of the opposite sex, race or ethnicity in the same establishment for equal work on jobs the performance of which requires equal skill, effort and responsibility, and which are performed under similar working conditions.
REGISTERED SUPPORT / OPPOSITION:
Support
California Association of Professional Scientists, UAW (Sponsor)
Opposition
None on file.
Analysis Prepared by:	Michael Bolden / P. E. & R. / (916) 319-3957
