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SUMMARY

This bill allows a county board of education (CBOE) and the governing board of a local educational agency (LEA) to authorize its pupil member or members to make restorative justice recommendations that may be considered by CBOEs or school district governing boards in closed session expulsion hearings, as specified. 

BACKGROUND

Existing Law:

Education Code (EC)

1) Authorizes a student petition to be submitted to the governing board of a school district maintaining one or more high schools requesting the governing board to appoint one or more student members to the governing board.  (EC § 1000(b)(1)), 35012(d)(1), and 47604.2 (b)(1))

2) Requires the petition to contain the signatures of either of the following, whichever is less: 

a) Not less than 500 students regularly enrolled in high schools of the school district.

b) Not less than 10 percent of the number of students regularly enrolled in high schools of the school district.  (EC § 1000(b)(2), 35012(d)(2), 47604.2 (b)(2)) 

3) Upon receipt of a petition for pupil representation, the governing board of a school district, county office of education, and charter school shall the inclusion within the membership of the governing board, in addition to the number of regular members otherwise prescribed, at least one pupil member. (EC § 1000(b)(3), 35012(d)(3), 47604.2(b)(3))
4) Requires a pupil member to receive all materials other board members receive between open meetings, except for materials about closed sessions. (EC § 1000(b)(9)(B), 35012(b)(9)(A), 47604.2 (b)(9)(A))
5) Prohibits a pupil from being suspended or recommended for expulsion unless the superintendent of the school district or the principal of the school determines that the pupil has committed certain acts, including, among other acts, the following:

a) Caused, attempted to cause, or threatened to cause physical injury to another person.

b) Willfully used force or violence upon the person of another, except in self defense.

c) Possessed, sold, or otherwise furnished a firearm, knife, explosive, or other dangerous object, except as specified. (EC § 48900)

6) Authorizes school district superintendents and school principals to use discretion to provide alternatives to suspension or expulsion that are age appropriate and designed to address and correct the pupil’s specific misbehavior, as specified. (EC § 48900(v))

7) States that suspension, including supervised suspension, shall be imposed only when other means of correction fail to bring about proper conduct, but authorizes a pupil, including a pupil with exceptional needs, to be suspended upon a first offense for certain acts (not including disrupting school activities or otherwise willfully defied the valid authority of supervisors, teachers, administrators, school officials, or other school personnel engaged in the performance of their duties) or the pupil’s presence causes a danger to persons. (EC § 48900.5)

ANALYSIS

This bill:

1) Allows a CBOE to authorize its pupil member or members to make restorative justice recommendations that may be considered by the CBOE in closed session expulsion hearings and specifies that, if a CBOE or LEA authorizes its pupil member or members to make a restorative justice recommendation, then the CBOE must disclose limited case information that pertains to expulsion hearings to the pupil member or members to allow the pupil member or members to make those recommendations if the pupil who is subject to the expulsion hearing and the pupil’s parent or guardian provides written consent  with federal and state privacy laws, including, but not limited to, the federal Family Educational Rights and Privacy Act of 2001 (20 U.S.C. Sec. 1232g) and any implementing federal regulations.

2) Allows a school governing board of a LEA to authorize its pupil member or members to make restorative justice recommendations that may be considered by LEA in closed session expulsion hearings and specifies that if a LEA authorizes its pupil member or members to make a restorative justice recommendation then the LEA  must disclose limited case information that pertains to an expulsion hearing to the pupil member or members to allow the pupil member or members to make those recommendations if the pupil who is subject to the expulsion hearing and the pupil’s parent or guardian provides written consent with federal and state privacy laws, including, but not limited to, the federal Family Educational Rights and Privacy Act of 2001 (20 U.S.C. Sec. 1232g) and any implementing federal regulations.

STAFF COMMENTS

1) Need for the bill. According to the author, “Excluding student board members from the expulsion hearing process deprives students of the opportunity to advocate for their peers. Restorative justice alternatives are necessary to protect our most vulnerable student populations by ensuring they remain in school while emphasizing the importance of collaboration and community involved conflict resolution.”

“By focusing on repairing harm and strengthening connections amongst affected individuals, peers, teachers, and the wider school community, we can provide students with the support they need. All parties should have the opportunity to contribute to the resolution process, shifting the school board's role from authority to facilitator and promoting student-centered problem-solving.”

“I’ve seen the benefits of restorative justice initiatives first hand. In 2011, as a Santa Clara County Supervisor, I established the Santa Clara County Peer Court. Under Peer Court, juries composed of teenage peers judge low-level juvenile offenders facing their first misdemeanor charges. Peer Court has proven to be a cost-effective method of advancing restorative justice while allowing young people to avoid the juvenile system.”

2) Student Board Members: Eligibility, Roles, and Abilities. Student board members enable governance teams to incorporate student voices in their district responsibilities, elevating student perspectives on education policy decisions that they may not have otherwise considered. Students get the opportunity to participate in the governance process of their district meaningfully, learn essential democratic skills, and represent and advocate for their peers. Any student elected to serve as a member of the governing board of a school district must be enrolled in a high school of the school district and chosen by the pupils enrolled in the high school or high schools of the school district.

Student board members are full board members and have the right to attend meetings and receive all available session materials, be appointed to subcommittees, be briefed by staff, and be invited to attend other board functions. School boards may also set the roles and responsibilities of student board members within their bylaws. Examples of these duties may include: 

· Making motions on matters upon which the board can act;

· Questioning witnesses during an open session; and 

· Attending training and conferences.

Student board members can also express their opinions and perspectives through preferential voting. Preferential voting means that student members may formally express their preference on a motion before a vote by the board. Preferential votes do not count in the final numerical outcome of a motion. Student board members, however, cannot participate in or receive closed-session materials because they often include discussions of sensitive topics such as student discipline or personnel and labor issues.

This bill would allow pupil members to receive limited case information, upon approval of the pupil being expelled and their parents, to make a recommendation to their board, but not participate in the hearing. 

3) County Offices of Education Are Responsible For Some Alternative Education.  Current law gives county offices of education (COE) a role in alternative education, which refers to any nontraditional academic program designed for students who require or could benefit from an alternative placement. COEs are responsible for ensuring that students incarcerated at the county level are provided with an educational program. COEs receive direct funding for educating students on probation, referred by probation departments, or mandatorily expelled. All other at-risk students, including nonmandatorily expelled students, students referred by school attendance review boards, students with significant behavior issues, and students with serious academic deficiencies, are funded through school districts while served by COEs

Would it be more appropriate for pupil members at a CBOE to provide recommendations for appeal hearing rather than expulsion hearings, as COEs traditionally do not expel their students? 

4) When Is A Pupil Recommended For Expulsion?  Expulsion is the most serious disciplinary action a school administrator may recommend, and a school district may impose on a student. Expulsion can only occur through the action of the school district governing board, but administrators have an important role in recommending expulsion. Due process procedures for student expulsion are prescribed in EC § 48915, which categorizes the types of offenses that require an expulsion recommendation and those that do not require an expulsion recommendation. If an administrator does recommend expulsion for a specified offense, a student is entitled to a hearing within 30 school days after that determination unless the student or parents or guardians request in writing that the hearing be postponed. This excludes expulsion for students in kindergarten to grade twelve, inclusive, for willful defiance which is prohibited. It should be noted that the California Department of Education’s (CDE) website contains a matrix tool designed to help administrators decide, when expulsion of a student is deemed mandatory, expected, or at administrators discretion. 

	Must Recommend Expulsion (Mandatory)
	Shall Recommend Expulsion Unless Particular Circumstances Render Inappropriate
	May Recommend Expulsion (Discretionary)

	EC § 48915(c) 
Act must be committed at school or school activity. 
1. Firearm
a. Possessing firearm when a district employee verified firearm possession and when student did not have prior written permission from a certificated employee which is concurred with by the principal or designee.
b. Selling or otherwise furnishing a firearm. 
2. Brandishing a knife at another person.
3. Unlawfully selling a controlled substance listed in California Health and Safety Code Section 11053 et. seq. 
4. Committing or attempting to commit a sexual assault or committing sexual battery as defined in EC § 48900(n). 
5. Possession of an explosive. 
	Act must be committed at school or school activity. 
EC § 48915(a) states that an administrator shall recommend expulsion for the following violations (except for subsections [c] and [e]) unless the administrator finds that expulsion is inappropriate due to a particular circumstance. 
1. Causing serious physical injury to another person, except in self-defense. EC § 48915(a)(1)(A)
2. Possession of any knife or other dangerous object of no reasonable use to the pupil. EC § 48915(a)(1)(B)
3. Possession and/or use of any substance listed in the California Health and Safety Code commencing with §11053, except for the first offense for possession of not more than one avoirdupois ounce of marijuana other than concentrated cannabis. 
4. Robbery or extortion. EC § 48915(a)(1)(D)
5. Assault or battery, or threat of, on a school employee. EC § 48915(a)(1)(E)
The recommendation for expulsion shall be based on one or both of the following: 
1. Other means of correction are not feasible or have repeatedly failed to bring about proper conduct. 
Due to the nature of the act, the presence of the pupil causes a continuing danger to the physical safety of the pupil or others (see EC Section 48915[b][2]). 
	Acts committed at school or school activity or on the way to and from school or school activity.
a. Inflicted physical injury
b. Possessed dangerous objects 
c. Possessed drugs or alcohol (policy determines which offense) 
d. Sold look alike substance representing drugs or alcohol 
e. Committed robbery/extortion 
f. Caused damage to property‡
g. Committed theft 
h. Used tobacco (policy determines which offense) 
i. Committed obscenity/profanity/vulgarity 
j. Possessed or sold drug paraphernalia 
k. Disrupted or defied school staff 
l. Received stolen property 
m. Possessed imitation firearm 
n. Committed sexual harassment 
o. Harassed, threatened or intimidated a student witness 
p. Sold prescription drug Soma
q. Committed hazing 
r. Engaged in an act of bullying, including, but not limited to, bullying committed by means of an electronic act, as defined in EC §  32261(f) and (g), directed specifically toward a pupil or school personnel. 
The recommendation for expulsion shall be based on one or both of the following: 
1. Other means of correction are not feasible or have repeatedly failed to bring about proper conduct (see EC Section 48915[b][1]). 
2. Due to the nature of the act, the presence of the pupil causes a continuing danger to the physical safety of the pupil or others (see EC Section 48915[b][2]). 
EC Section 48900(t) states a pupil who aids or abets in infliction of physical injury to another, as defined in California Penal Code Section 31, may suffer suspension, but not expulsion. However, if a student is adjudged by a court to have caused, attempted to cause, or threatened personal injury, the student may be expelled. 
EC Section 48900(u) "school property" includes, but is not limited to, electronic files and databases. 

	Source: CDE 



It is worth noting that EC 48917 empowers the local governing board to suspend the enforcement of an expulsion order and assign the student to a school, class, or program that is deemed appropriate for their rehabilitation at any time after voting to expel a pupil. The student is considered on probationary status during the suspension period for the expulsion order.

5) Restorative Justice and Other Approaches to Suspension and Expulsion. Several school districts, including some of the largest, have adopted board policies prohibiting willful defiance as the basis for suspension or expulsion and are committing resources to effectively implement alternative correction models, including restorative justice, positive behavior interventions and support, and other evidence-based approaches. For example, Oakland Unified School District has banned the suspension or expulsion of students based solely upon willful defiance. Oakland Unified offers restorative justice programs in their schools. Furthermore, the Legislature has made significant investments to encourage LEAs to establish alternatives to suspension and expulsion.

In a 2019 study conducted by WestEd, Restorative Justice in U.S. Schools, “Educators across the United States have been looking to restorative justice as an alternative to exclusionary disciplinary actions. Two significant developments have partly driven the popularity of restorative justice in schools. First, there is a growing perception that zero-tolerance policies, popular in the United States during the 1980s– 1990s, have harmed students and schools, generally, and had a particularly pernicious impact on Black students and students with disabilities. These policies, many argue, have increased the use of suspensions and other exclusionary discipline practices to ill effect. For example, researchers reviewing data from Kentucky found that, after controlling for a range of different factors, suspensions explained 1/5 of the Black-White achievement gap. Secondly, restorative justice has gained popularity as a means of addressing disproportionalities in exclusionary discipline. For example, it was found that Black students were 26.2 percent more likely to receive an out-of-school suspension for their first offense than White students. 

“In this manner, restorative justice is viewed as a remedy to the uneven enforcement and negative consequences that many people associate with exclusionary punishment,” according to the study. Exclusionary discipline can leave the victim without closure and fail to resolve the harmful situation. In contrast, because restorative justice involves the victim and the community in the process, it can open the door for more communication and resolutions to problems that do not include exclusionary punishments like suspension. Unlike punitive approaches, which rely on deterrence as the sole preventative measure for misconduct, restorative justice uses community-building to improve relationships, reducing the frequency of punishable offenses while yielding a range of benefits. There are a variety of practices that fall under the restorative justice umbrella that schools may implement. These practices include victim-offender mediation conferences; group conferences; and various circles that can be classified as community-building, peace-making, or restorative.”

This bill would allow CBOEs and LEAs governing boards the ability to allow their pupil members to make restorative justice recommendations that may be considered by the CBOE or LEA governing board in closed session expulsion hearings, but does not allow pupil board members to attend closed session. 

6) Student Privacy – The Family Educational Rights and Privacy Act (FERPA). FERPA protects the privacy of students’ personal records held by educational agencies or institutions that receive federal funds under programs administered by the U.S. Secretary of Education. Almost all public schools and public school districts receive some form of federal education funding and must comply with FERPA. Organizations and individuals that contract with or consult for an educational agency also may be subject to FERPA if certain conditions are met. FERPA controls the disclosure of recorded information maintained in a pupil’s education record. FERPA generally limits access to all student records, and for example, only school staff with a legitimate educational interest in the information should be able to access it. FERPA also requires schools to include in their annual notices to parents a statement indicating whether the school has a policy of disclosing information from the education file to school officials, and, if so, which parties are considered school officials and what the school considers to be a legitimate educational interest. 

While the bill requires a CBOE or LEA governing board to disclose limited case information that pertains to a closed session expulsion hearing to pupil members, if the CBOE or LEA governing board allows pupil members to make restorative justice recommendations to be considered by the board, the requirement for disclosure is dependent on the consent of both the student and the student’s parent for release of limited case information. 

7) Committee Amendments. Committee staff recommends, and the author has agreed to accept, the following amendments: 

a) Remove reference to CBOEs as they traditionally do not expel their students. 

b) Allow charter school governing boards to allow each pupil member to make restorative justice recommendations that may be considered by its governing board.

8) Related Legislation.

AB 824 (Bennett, Chapter 669, Statutes of 2021) authorizes a pupil petition requesting that a COE or the governing body of a charter school appoint one or more pupil board members to be submitted to a board or body operating one or more high schools.  

AB 261 (Thurmond, Chapter 257, Statutes of 2017) provides that a pupil member of the governing board of a school district shall have preferential voting rights.
SB 468 (Leyva, Chapter 283, Statutes of 2017) modifies the existing requirement that school district governing boards provide the student board member with materials presented to the board members to specify that the student members are to receive all open meeting materials at the same time the materials are presented to the board members, and requires governing boards to invite the student member to staff briefings provided to board members or offer a separate briefing within the same timeframe as the briefing of board members.

SUPPORT

California Association of Student Councils (sponsor)
Communities United for Restorative Youth Justice 
SIATech Academy South High School
Young Women's Freedom Center

OPPOSITION

None received

-- END --
