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Urgency:  No	State Mandated Local Program:  No	Reimbursable:  No
SUMMARY:
This bill modifies an existing definition to exclude an independent institution of higher learning that incorporated as an out-of-state, non-profit corporation before January 1, 2023, from specified state wage and hour laws.
FISCAL EFFECT:
No costs to the Division of Labor Standards Enforcement (DLSE).  DLSE anticipates that any reduction in the number of potential employee claims will be offset by the increase in complexity of remaining claims, resulting in a neutral workload impact to staff.
COMMENTS:
1) Purpose.  According to the author, this bill modifies the definition of “independent institutions of higher education” so that an adjunct faculty member of an institution not incorporated in California also qualifies as an exempt professional, similar to an adjunct faculty member of an institution incorporated in California.  This bill is supported by the Association of Independent California Colleges and Universities and Antioch University.
2) Exempt Professionals.  California’s Industrial Welfare Commission (IWC) wage orders generally exempt three main categories of employees – administrative, executive, or professional – from minimum wage and other employee protections.  To qualify for the professional exemption, an employee must meet a “duties’ test” that generally requires work performed to involve advanced study and be original, creative, or intellectual in nature.  The duties of an exempt professional are often not captured in a traditional eight hour work day, 
AB 736 (Irwin), Chapter 44, Statutes of 2020, provided that the professional exemption applies to adjunct faculty at private, non-profit universities who satisfy the duties’ test and meet certain hourly or monthly salary requirements.  AB 736 defined such qualified “independent institutions of higher education” with an Education Code cross-reference that specified such an institution must be incorporated in California.  This bill revises the definition to remove reference to in-state incorporation and additionally require the institution to have formed as a non-profit corporation before January 1, 2023.  As noted in the Assembly Labor Committee’s analysis of this bill, one such institution that will qualify for the exemption under this bill is Antioch University, and the author intends this bill’s incorporation deadline to prevent a for-profit institution from becoming a non-profit institution to benefit from the exemption.  However, this bill’s language may exclude an otherwise-qualified, but newly incorporated non-profit higher education institution from the exemption.
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