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SUBJECT:  Drinking water: technical, managerial, and financial standards

DIGEST:  Requires the State Water Resources Control Board (State Water Board) to develop and adopt minimum standards related to the technical, managerial, and financial (TMF) capacity of public water systems with fewer than 10,000 service connections.

ANALYSIS:

Existing law:  	

1) Declares that it is the established policy of the state that every human being has the right to safe, clean, affordable, and accessible water adequate for human consumption, cooking, and sanitary purposes. (Water Code (WC) § 106.3)  

2) Pursuant to the federal Safe Drinking Water Act (SDWA), authorizes the United States Environmental Protection Agency (U.S. EPA) to set standards for drinking water quality and to oversee the states, localities, and water suppliers who implement those standards. (42 United States Code (USC) § 300(f) et seq.) 

3) Requires, pursuant to the California SDWA, the State Water Board to regulate drinking water and to enforce the federal SDWA and other regulations.  (Health and Safety Code (HSC) § 116275 et seq.)
a) Requires the State Water Board to directly enforce the provisions of the SDWA for all public water systems, except as specified. The SDWA prohibits a person from operating a public water system unless the person first submits an application to the state board and receives a permit to operate the system, as specified. 
b) Authorizes the State Water Board to impose permit conditions, requirements for system improvements, technical, financial, or managerial requirements, and time schedules as it deems necessary to ensure a reliable and adequate supply of water at all times that is pure, wholesome, potable, and does not endanger the health of consumers.
c) Makes it a crime to knowingly make any false statement or representation in any application, record, report, or other document submitted, maintained, or used for purposes of compliance with the SDWA.

This bill:  

1) Require the State Water Board to develop and adopt minimum standards related to the TMF capacity of public water systems with fewer than 10,000 service connections. Specifies that the standards include all of the following:
a) Source water adequacy, related to both supply and quality;
b) Infrastructure adequacy, including source, treatment, distribution, and storage;
c) Adequacy of organizational staffing levels and staff technical knowledge, including internal management of outside contractors;
d) Ownership accountability;
e) Adequate staffing and organization governance structures enabling transparent and informed decisions;
f) Effectiveness of external contracts, contractors, or other agreements;
g) Revenue sufficiency, including adequate financial reserves to plan, operate, maintain, and restore or replace the system’s water infrastructure as it reaches the end of its useful life;
h) Credit worthiness; and
i) Fiscal management and controls.

2) In developing the standards, requires the State Water Board review and consider documents, standards, and practices produced by other government and water industry organizations, as specified. Before adopting the standards, requires the State Water Board to convene at least two virtual statewide public workshops regarding the proposed standards.

3) Requires public water systems with fewer than 10,000 service connections to have the capacity to demonstrate compliance with those standards within two years of the adopted standards.

4) Prohibits the State Water Board and the Department of Water Resources (DWR) from granting or loaning state funding to a public water system that fails to comply with the bill unless the State Water Board or department makes a finding regarding at least one of three following conditions:
a) An urgent need to provide interim measures to ensure the safe drinking water of the public water system’s customers;
b) The public water system initiates a voluntary consolidation proceeding with a public water agency that has adequate technical, managerial, and financial capacity within six months;
c) The State Water Board’s Division of Drinking Water has approved a plan developed and submitted by the public water system that demonstrates commitment and capacity to achieve compliance, if consolidation is not a feasible option.

5) Authorize the State Water Board to require a public water system subject to the minimum standards to show proof that it has the TMF capacity to comply with the standards, including, but not limited to, annual reporting of information necessary and appropriate to monitor a public water system’s current capacity status. 

Background

1) Human right to water. In 2012, California became the first state to enact a Human Right to Water (HR2W) law, (AB 685, Eng, Chapter 524, Statutes of 2012). Public policy continues to focus on the right of every human being to have safe, clean, affordable, and accessible water adequate for human consumption, cooking, and sanitation. Yet there are many challenges to addressing the HR2W. These include the need for an adequate supply of water suitable for drinking, the removal of various contaminants, the costs of constructing and maintaining treatment and distribution systems, and the number and nature of small public water systems (PWS), especially those in economically disadvantaged communities.

2) Regulation of drinking water. The State Water Board has the primary authority to enforce federal and state drinking water statutes and is responsible for the regulatory oversight of nearly 8,000 public water systems throughout the state. While the majority of the state receives drinking water that meets federal and state drinking water standards, there are many public water systems, particularly those serving small disadvantaged communities, that fail to provide safe drinking water to residents that rely on them. 

3) Failing and at-risk water systems and TMF. In 2022, the State Water Board released the web-based Dashboard. The SAFER Dashboard displays the current list of failing and at-risk public water systems and how they perform in the following risk categories: water quality, accessibility, affordability, and technical, managerial, and financial (TMF) capacity. 

As of March 2024, California has 369 failing water systems that serve over 900,000 residents, and 620 at-risk systems that serve approximately 1.5 million residents. Though there can be various reasons for systems failing to provide safe water, a water system’s TMF capacity is a reliable indicator of a system’s ability to meet drinking water standards and supply adequacy, according to the State Water Board (California Capacity Development Strategy For Public Water Systems, 2022). “Based on the State Water Board’s engagement with failing water systems, it has become clear that TMF capacity limitations are a key driver towards a water system’s inability to stay in compliance.”

4) Capacity Development program. The Capacity Development program was established as a key component of the 1996 federal (SDWA) Amendments. The Amendments were passed by Congress in part because of the significant problems small public water systems were having providing safe and reliable drinking water to their customers. The federal SDWA emphasizes prevention and assistance, both financial and technical, to resolve the problems. The Amendments have provided incentives (including funding) for each state to develop a Capacity Development program to assist public water systems in building technical, managerial, and financial capacity. The SDWA allows the states the flexibility to develop their own strategy to meet the individual needs of the state. California’s initial Capacity Development Strategy was adopted in 2000. 

5) Revised California Capacity Development Strategy (2022). Two key drivers that led to a revision of California’s Capacity Development Strategy. First, after its adoption in 2000, the Legislature established the Human Right to Water (HR2W). To advance the goals of the HR2W, the Legislature passed SB 200 (Monning, 2019), which enabled the State Water Board to establish the Safe and Affordable Funding for Equity and Resilience (SAFER) Program. SB 200 established a set of tools, funding sources, and regulatory authorities that the State Water Board harnesses through the SAFER Program to help struggling public water systems build capacity to sustainably and affordably provide safe drinking water.

Next, in 2018, America’s Water infrastructure Act amended the federal SDWA to require state Capacity Development Strategies to include: a description of how the state will: encourage development by PWS of asset management plans that include best practices for asset management; and assist, including through the provision of technical assistance, public water systems in training operators or other relevant and appropriate persons in implementing such asset management plans.

In 2022, the State Water Board hosted two public workshops to seek feedback and recommendations on the revised Capacity Development Strategy. Stakeholders helped identify barriers to capacity development and shaped the Strategy’s core Elements. Many existing Elements have been revised to incorporate the activities implemented through the SAFER Program. However, to date, no regulations have been adopted. 

6) Elements of TMF. To achieve TMF capacity, a PWS should have the plan for achieving and maintaining long-term compliance with drinking water standards, thereby ensuring the quality and adequacy of the water supply. These three areas of capacity are interrelated:
a) Technical Capacity: The ability of a public water system to effectively treat and deliver safe drinking water with appropriately certified operators that meets state and federal water quality standards. 
b) Managerial Capacity: A public water system’s ability to conduct its affairs in a manner enabling it to achieve and maintain compliance with the California SDWA requirements while maintaining best practices in accountability and interactions with customers and regulatory agencies.
c) Financial Capacity: A public water system’s ability to generate sufficient revenue for current and future budget needs, maintain creditworthiness, and 
manage funds through budgeting, accounting and other methods of fiscal control.

Comments

1) Purpose of Bill. According to the author, “Access to safe and affordable water is a human right that over 900,000 Californians lack. A water system’s technical, managerial, and financial (TMF) capacity is a reliable indicator of a water system’s ability to meet drinking water standards and supply adequacy, and TMF deficiencies are a key reason water systems fail. This is especially true for small water systems that often lack the financial base and expertise to meet safe water standards. 

“Senate Bill 1188 requires the Water Board to establish minimum standards for technical, managerial, and financial capacity of small water systems, and requires compliance with TMF standards. SB 1188 helps safeguard Californian’s fundamental right to safe water by empowering the state to proactively identify and assist small water systems struggling with operational capacity that threatens access to safe, reliable drinking water.”

2) Importance of TMF capacity. TMF capacity is important to securing funding for capital improvements as well as retaining access to federal funding. Small PWS are especially susceptible to drinking water quality violations because they frequently lack TMF capacity to operate and maintain their systems. Although there are state and federal funding sources available to make capital improvements for treatment facilities to bring water systems into compliance with water quality standards, small PWS often lack the TMF capacity to secure rate relief and have an insufficient number of customers to properly fund infrastructure improvements. 

The federal SDWA requires states to incorporate TMF capacity into PWS operations, and requires the U.S. EPA Administrator to withhold a portion of a state’s Drinking Water State Revolving Fund (DWSRF) monies if a state does not implement a program or other means to ensure that all new public water systems demonstrate TMF capacity.  

Currently, California lacks clear and enforceable standards for TMF capacity of water systems. While the State Water Board has a Capacity Development Strategy and a few references to TMF capacity exist in statute, there are no regulations that standardize TMF requirements for PWS. 

To remedy this, SB 1188 would require the State Water Board to develop and adopt minimum standards of TMF capacity for small water systems with less than 10,000 connections. Small water systems would be required to demonstrate compliance with the TMF standards within two years of adoption. Further, the bill would prohibit the state from providing funding to a small PWS if minimum standards are not met. The bill grants exceptions for: an urgent need to ensure the supply of safe drinking water; the public system develops a plan, with Water Board approval, to come into compliance with the minimum standards; or a consolidation proceeding is initiated with another public water system that has sufficient TMF capacity.

Establishing TMF standards could help ensure small PWS know what capacity standards need to be met, and also set up a framework for the state to more efficiently evaluate TMF capacity for individual water systems, foresee problems within systems, and prioritize targeted assistance.

3) Technical assistance. The proposed standards could be complicated for some small systems, like the City of Needles, which has 2,000 connections and is not a candidate for consolidation. Systems like Needles may be healthy and capable, but they also typically have small staffs due to limited rate revenue and other factors. This doesn’t necessarily mean such a system is incapable of providing safe drinking water sustainably. Going forward, the author may wish to consider requiring the State Water Board provide the affected agencies with some technical assistance to put their submissions together.

4) Technical issues. Moving forward, in Section 116600 (a) (4), the author may wish to further define what is meant by requiring a demonstration of “ownership accountability.” Also, in Section 116601 (a), the author should consider striking the phrase “have the capacity to” and instead simply require PWS subject to the bill to demonstrate compliance with the minimum TMF standards adopted within two years.

Related/Prior Legislation

SB 200 (Monning, Chapter 120, Statutes of 2019) establishes the Safe and Affordable Drinking Water Fund (Fund) to help water systems provide an adequate and affordable supply of safe drinking water in both the near and the long terms.  Transfers to the Fund annually, until June 30, 2030, five percent of the proceeds of the Greenhouse Gas Reduction Fund, up to $130 million.  

SB 552 (Wolk, Chapter 773, Statutes of 2016) authorizes the State Water Board to contract with an administrator to provide administrative and managerial services to a designated public water system to assist with the provision of an adequate and affordable supply of safe drinking water. Authorizes the State Water Board to order the failing water system to accept administrative and managerial services, including full management and control, from an administrator selected by the State Water Board.

SB 88 (Budget Committee, Chapter 27, Statutes of 2015) authorizes the State Water Board to require water systems that are serving disadvantaged communities with unreliable and unsafe drinking water to consolidate with, or receive service from, public water systems with safe, reliable, and adequate drinking water.  

AB 685 (Eng, Chapter 524, Statutes of 2012) declares that it is the established policy of the state that every human being has the right to clean, affordable, and accessible water adequate for human consumption, cooking, and sanitary purposes and requires that relevant state agencies, including the Department of Water Resources, the State Water Board, and the State Department of Public Health consider this policy when revising, adopting, or establishing policies, regulations, and grant criteria pertinent to the human uses of water.  





SOURCE:
 	Author	

SUPPORT:
 
Clean Water Action
Community Water Center

OPPOSITION:
    
California Municipal Utilities Association

ARGUMENTS IN SUPPORT:
 According to Clean Water Action and Community Water Center, “Access to safe and affordable drinking is a human right (AB 685, Eng, Statutes of 2012) that over 900,000 Californians still lack access to. Technical, managerial, and financial (TMF) capacity in water systems serve as indicators of a water system’s ability to plan for, achieve, and maintain long-term compliance with drinking water standards. Small water systems often have trouble with TMF capacity because they lack economies of scale to invest in their water infrastructure and also may lack the staffing to properly maintain their systems.

“The State Water Resources Control Board has, since 2021, published an annual Drinking Water Needs Assessment. In addition to identifying whether systems are out of compliance with one or more primary drinking water standards and are therefore considered to be failing, the Needs Assessment attempts to identify systems that are at risk of failure. According to the Water Board, TMF capacity limitations are a key driver towards a water system’s inability to stay in compliance. While the Drinking Water Needs Assessment currently includes some risk factors and metrics for TMF, the state lacks regulations that define adequate TMF capacity and the State Water Board has identified additional regulation may be warranted. 

“SB 1188 requires the Water Board to adopt minimum TMF standards for water systems serving fewer than 10,000 connections, and requires small water systems to demonstrate compliance with those standards, or otherwise demonstrate an emergency need or progress towards consolidation or compliance when seeking state funding. SB 1188 will equip the state to better identify and address TMF deficiencies in small water systems and advance the Human Right to Water goal.”

ARGUMENTS IN OPPOSITION:
 According to California Municipal Utilities Association (CMUA), “CMUA understands the intent of the bill and agrees that water systems should be able to meet certain standards to ensure they can provide a safe and reliable water supply. However, the State Water Board is already working through several avenues to bring failing systems into compliance and dedicating resources to the “at risk” systems that may not meet the current or proposed TMF standards, most notably through the Safe and Affordable Funding for Equity and Resilience (SAFER) Program. We believe more closely aligning the bill’s language to the elements of this effort would be appropriate.

“In addition, the State Water Board already has a TMF assessment form that they use for systems pursuing a financing project, establishing a new system or a change of ownership. The criteria the Board uses include source capacity, operations plan, consolidation feasibility, organization chart and emergency response plan. We encourage the author to review this document to align the bill with its sections.

“Lastly, under the federal Safe Drinking Water Act, small water systems are characterized as systems serving 10,000 or fewer customers. We believe it would be more appropriate to limit the provisions in SB 1188 to those systems that serve 10,000 or fewer customers, rather than connections, to be consistent with federal law.”
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