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ABPCA Bill Id:AB 2557 (
Author:Ortega) – As Amended Ver:April 8, 2024
SUBJECT:  Local agencies: contracts for special services and temporary help: performance reports
SUMMARY:  Makes changes to existing law relating to contracts by local governments (i.e., counties, cities, local public agencies, and municipal corporations) for certain services by requiring such contracts to include specific standards and requirements, among other provisions.  Specifically, this bill:
1. Relating to contracts by counties and cities for special services:

1. Requires each contract for special services to include specific performance standards and requirements, including, but not limited to, objectives and deliverables.

1. Requires the county board of supervisors (BOS), and legislative body of a city, or their respective representatives, as applicable, to notify in writing the exclusive representative of the workforce affected by the contract of its determination to begin a process of procurement at least 10 months prior to beginning the process to contract for services that are currently, or were in the previous 10 years, performed by civil service employees represented by an exclusive representative, as provided.

1. Requires each person who enters into such contracts to submit quarterly performance reports, every 90 days, to the BOS, and legislative body of a city, as applicable, and the exclusive representative of the employee organization.

1. Requires quarterly performance reports to include information, as prescribed (i.e., contract objectives and goals; deliverables that the contractor has provided; contractor’s progress regarding contract objectives; financial expenditures for services (i.e. personnel costs direct and indirect expenses); quantitative and characteristic data regarding the contractor’s and subcontractor’s employees; names of subcontractors and their employees providing services under the contract; compensation and benefits provided to subcontractors and their employees; and, and wages paid to, employees of independent contractors).

1. Requires the BOS, and legislative body of a city, or their respective representatives, as applicable, to monitor quarterly performance reports to evaluate the quality of services, and withhold payment to the contractor for contractual underperformance, and failing to submit quarterly reports, or providing incomplete reports, which must constitute a breach of contract.  However, if the contractor submits a plan to achieve compliance, or provides completed reports, payments (including all payments previously withheld) may be resumed, unless the plan is rejected by the BOS, legislative body of a city, or employee organization within a reasonable time.

1. Does not require quarterly performance reports for contracts between governmental entities.

1. Requires contracts exceeding two years to undergo a performance audit by an independent auditor approved by the BOS, or legislative body of a city, as applicable, to determine whether performance standards are met; such audits must be conducted at least one year before the contract expires, or qualifies for renewal or extension; the auditor to present findings of the audit report during public session of the local governing body, as provided; the contractor to reimburse the local governing body, as prescribed, for audit costs for which the contractor must not factor those costs into the contract; and, prohibits the local governing body, as provided, from renewing or extending the contract before receiving and evaluating the audit report in conference with an exclusive bargaining unit representative.

1. Requires specified contracts to be subject to disclosure under the California Public Records Act (CPRA), as provided, and contractors and subcontractors to maintain records related to performance of the contract that ordinarily would be maintained by the county or city, as applicable.

1. Relating to contracts by counties with temporary help firms, applies the same above-described provisions, except that with respect to such contracts, the BOS must, instead, notify the exclusive representative of the workforce affected by the contract at least 90 days before beginning the procurement process.

1. Relating to contracts by cities for special services, including contracts for advice in financial, economic, accounting, engineering, legal, or administrative matters, applies the same provisions described under “1),” above, but as applied to the legislative body of a city, including records retention by a city.

1. Relating to contracts by local public agencies or municipal corporations for special services and advice in financial, economic, accounting, engineering, legal, or administrative matters, applies the same described provisions under “1),” above, but as applied to the legislative body of a local public agency or municipal corporation, including records retention of such entities, as prescribed.

1. Defines the following terms for these purposes:

1. “Deliverables” to mean the agreed upon services set forth in the contract, the expected rate of delivery, and the success of those services.

1. A plan is “insufficient” if service falls below the average rate of completion by workers of the affected bargaining unit.

1. “Total compensation” to mean the complete payment provided to a contracted employee throughout the duration of the contract, including, but not limited to, applicable hourly pay, overtime pay, benefits, and retirement.

1. A performance report is “underperforming” if the contractor fails to meet the expected delivery of services in a manner that would lead to an extension of the contract or at a rate below the agreed upon standards.

1. Expressly states legislative findings and declarations that ensuring that the replacement of bargaining unity work with contracted employees does not undermine public employee relations is a matter of statewide concern, rather than a municipal affair.  Therefore, the provisions of this proposed statute apply to all counties, cities, charter counties, and charter cities.

1. Provides that the above-described provisions apply on or after January 1, 2025, and that the statute must apply prospectively and not be construed, applied, or otherwise interpreted to have any effect on or application to contracts entered into before that date.

1. Includes a severability clause to shield otherwise valid provisions from becoming invalid in the event of a successful legal challenge to the statute.

EXISTING LAW:
1. Authorizes a county BOS to contract for special services on behalf of the county, county officers or departments, or district courts in the county, and requires that the contract be with persons specially trained, experienced, and have expertise and competence to perform the special services, and establishes that special services consist of services, advice, education or training for financial, economic, accounting (including the preparation and issuance of payroll checks or warrants), engineering, legal, medical, therapeutic, administrative, architectural, airport or building security matters, laundry services, or linen services, and may include maintenance or custodial matters, as prescribed, among other provisions.[footnoteRef:1] [1:  Section 31000 of the Government (Gov.) Code.] 

1. Authorizes the BOS to contract with temporary help firms for temporary help to assist county agencies, departments, or offices during any peak load, temporary absence, or emergency other than a labor dispute, provided that the BOS determines that is in the county’s economic interest to provide temporary help, rather than employ individuals for that purposes, and limits temporary help to 90 days or less for any single peak load, temporary absence, or emergency situation.[footnoteRef:2] [2:  Section 31000.4 of the Gov. Code.] 

1. Authorizes the legislative body of cities to contract with any specially trained and experienced person, firm or corporation for special services and advice in financial, economic, accounting, engineering, legal, or administrative matters.[footnoteRef:3] [3:  Section 37103 of the Gov. Code.] 

1. Authorizes the legislative body of any public or municipal corporation to contract with, and employ any persons for district special services and advice in financial, economic, accounting, engineering, legal, or administrative matters if such persons are specially trained, experienced and competent to perform the special services required, among other provisions.[footnoteRef:4] [4:  Section 53060 of the Gov. Code.] 

1. Authorizes the state, county free libraries, school districts, and community college districts, respectively, to enter into personal services contracts, and establishes the conditions that must be met when procuring such contracts.[footnoteRef:5] [5:  Sections 19130 et seq. of the Gov. Code. relating to the state, and Sections 19104.5 et seq.,  45103.1 et seq., and 88003.1 et seq. of the Education Code related to county free libraries, school districts, and community college districts, respectively.] 

FISCAL EFFECT:  Unknown.  This bill is flagged as fiscal by Legislative Counsel.

COMMENTS:
1. Dual Referral
The committee is informed that this bill also is referred to the Assembly Committee on Judiciary.
1. Background:  Need for the Bill
Information provided by the author states that, “[current] law allows local governments, such as cities and counties and special districts, to enter contracts with private firms and employers to provide services to residents that otherwise would have been provided by public workers.  Public employers can contract out services ranging from substance abuse treatment to housing services” and “… [they] may choose to contract out to due to their failure to hire permanent public workers to fill vacancies or to access a workforce without providing benefits or meet public employee wage expectations.”
In addition, “[public] sector jobs were once considered the backbone of the middle class, but decades of low funding and government austerity measures have led to the decline of the stable union jobs that once sustained communities.  In efforts to cut costs, governments contract out public work to the lowest bidder and an array of unaccountable service providers.  Public services, including substance abuse treatment, foster youth care, and health services are increasingly contracted out to private entities that do not have to meet the same workforce and performance standards that public agencies do.  Private contractors have a profit-motive that changes the way services are provided and to whom.  Efforts to maximize profit can harm residents and communities that are the most in need but more expensive to serve.  Additionally, private contractors may have workforces that are lower paid, less qualified, and with higher turnover than in the public sector, impacting the quality of services provided.
“Ultimately, local governments pay millions of taxpayer dollars to enter service contracts that not only decrease access to middle-class job opportunities, but also frequently lower the quality and accessibility of services to millions of Californians.  Privatization, outsourcing, and contracting out of public goods, services, and assets essentially removes them from public, democratic control, placing them under private control by a corporation or other private entity.  When public services are outsourced to private entities, taxpayers are denied the transparency and accountability measures that government entities must follow.  Local governments, however, must adhere to strict transparency and open meeting requirements that allow for robust public input.  Further outsourcing frequently leads to reduced service quality and the loss of stable middle-class jobs.  With limited oversight, this practice has disproportionate implications on vulnerable communities who rely on local governments for critical services, including social, health, transportation, and public safety, among others.”
1. Increasing Reliance by Public Employers on Contracting Out for Services
The committee is reminded of its informational hearing on May 10, 2023, titled “Strengthening California through the Public Sector and Its Workforce,” which focused on various subjects, including contracting out of public employee work.
During that hearing, the committee heard from a number of panelists, including experts from the University of California at Berkeley Labor Center, where data was provided and substantial concerns were expressed by other panelists about the ongoing and increasing reliance by public employers, including the state – as an employer, on a contingent, part-time, temporary, contracted out, or retired annuitant workforce to fill public sector vacancies, or to perform the duties of willing and capable existing and prospective public employees.  These concerns also detailed how public employers are increasingly relying on these forms of employment and in a manner that has deleterious effects on wage growth, employee morale, employer-employee relations, and the need to ensure operational consistency and quality in the provision of services to the public that could be performed by permanent employees.
These concerns also detailed how public employers are increasingly relying on these forms of employment and in a manner that has deleterious effects on wage growth, employee morale, employer-employee relations, and the need to ensure operational consistency and quality in the provision of services to the public that could be performed by permanent employees.
Following the committee’s hearing last year, on April 17, 2024, the committee held another information relating to that subject titled: “Public Service Delivery and Workforce Wellbeing – Addressing the Vacancy Crisis in Local Government,” where civil service vacancies, impacts of vacancies on the civil service workforce and services, and collaborative solutions to address civil service vacancies, were discussed.
This bill represents one of those proposed solutions.
1. This Bill
This bill does not foreclose local governments’ authority or ability to contract for special services and other services, as authorized under existing law.  Rather, by establishing standards as prescribed, it ensures that the contracted services: (a) meet the specific need for such services, (b) meet the expectations of the contracting authority to provide needed services appropriately given the expenditure of taxpayer monies; and, (c) raise contract, performance, and employment standards borne by the local government contracting authority and vendor to be adhered to in the interests of public transparency, scrutiny, accountability, and ensuring public safety, health, and welfare.
1. Conflict Notice:  Information to the Author
The author is informed that the Office of Legislative Counsel has issued a conflict notice for this and Assembly Bill 2489 (Ward, 2024).
A conflict exists when two or more bills and/or constitutional amendments amend, add, repeal, or amend and renumber the same section, article, chapter, division, title, or heading.  The enactment of these measures in their present form could give rise to a serious legal problem that may be avoided by appropriate amendments.
Although both bills may be intended to be cooperatively operative, to prevent this from occurring, the author is advised to address this matter with appropriate amendments in the future.
1. Potential Material Typographical Errors:  Deferral to the Assembly Committee on Judiciary
Although it is noted that the provisions of this bill are nearly identical as applied to counties, cities, and local public agencies and municipal corporations, respectively, it is also noted that in Section 37103 (i) of this bill, the word “county” is used relating to records ordinarily maintained pursuant to the CPRA.  However, this section applies to the general powers of cities (within Title 4 of the Gov. Code – Government of Cities), not counties.  In addition, the same and single word also is used in Section 53060 (i) with respect to local public agencies and municipal corporations in cities and counties.
To the extent that these may be material typographical errors, the author may wish to address these matters in consultation with the Assembly Committee on Judiciary which has jurisdiction regarding the CPRA, among other subjects.
1. Statement by the Author
Among other things relating to a description of what this bill does, the author states that, “[this bill] ensures transparency and accountability when local governments outsource public jobs and contract with private entities for services.  This allows better oversight over how taxpayer dollars are being spent and whether Californians are receiving the public services they pay for.”

1. Comments by Supporters
Generally, supporters; namely, employee organizations, state that, historically, public sector work has been considered the backbone of the middle class; however, continuous decreases in funding and austerity measures have led to a decline of stable union jobs in the public sector workforce that sustain families and communities.  The contracting of public employee work and jobs removes long-term career and quality of life opportunities for individuals who otherwise want to, or do, work in the public sector.
By contrast, they state, private workers are paid less and receive no, or less, benefits resulting in high turnover rates, and because private contractors are for-profit entities, they are driven by profit, which changes the way services are provided and to whom they are provided in a manner that can harm residents and communities that are most in need, but more expensive to serve.  Further, to increase profit, contractors cut corners which results in lower-quality services, increased errors, and limited access that are not in the primary interests of the public.
Finally and generally, supporters state that this bill is necessary to examine whether contracts serve their intended purpose towards increased public transparency/scrutiny and accountability with taxpayer monies.
1. Comments by Opponents
Generally, opponents; namely, local public agencies and others, generally express opposition to this bill for a number of reasons, including:  (a) the notice requirements, including their lack of consideration as to emergencies or labor disputes regarding strikes that inhibit or prevent adaptability and situational contingency plans; (b) personally identifiable information being subject to CPRA disclosure and resources needs to maintain records for CPRA purposes; (c) contractor compliance, withholding payment from a contractor for specified reasons; (d) contractor compliance plans that involve including approval from an employee organization or its representative; thereby, placing unions in an equal decision-making manner as the local governing body; and, (e) quarterly performance reports, and an audit by an independent auditor to determine whether performance standards are met (the costs of which must be paid by the contractor), are all deterrents to nonprofit providers, community-based organizations, and other private providers from engaging with local agencies that will result in increased caseloads and workloads of existing staff, and costs.
Among other things, opponents also express that local public employer-employee relations laws cover contracting of bargaining unit work, and with ongoing state efforts to engage more community partners to effectively connect with vulnerable communities to meet state policy, program, and outcomes expectations that benefit the public, this bill sets up local public agencies to fail.
1. Comments by Others
A number of nonprofit entities take exception with certain statements made by the author’s fact sheet regarding this bill, and express, generally, concerns regarding this bill relating to its inconsistent approach with current federal efforts to reduce unnecessary compliance costs, remove barriers to entry, ensure assistance serves intended communities, and increase transparency to strengthen nonprofit-government partnership.
In addition to providing examples of the services and positive outcomes of those services they provide in partnering with government, among other things, they express that because government and nonprofits are interdependent, and a successful partnership is critical to meeting Californian’s needs, they rely on government contracts to help achieve government policy, services, and program objectives.  Because this bill imposes certain requirements, it could reinforce hiring inequities that also will create barriers for service recipients.  In sum, and given these concerns, they want to work with the author and sponsors to find a cooperative path forward.
1. Prior or Related Legislation
Assembly Bill 2561 (McKinnor, 2024) proposed to require a local public agency to take prescribed actions relating to vacant positions, among other provisions.  This bill is currently pending in the Assembly Committee on Public Employment and Retirement.
Assembly Bill 2489 (Ward, 2024) proposes to make changes to existing law relating to contracts by local governments (i.e., counties, cities, local public agencies, and municipal corporations) for certain services by requiring the local governing body, as prescribed, to provide written notice to the exclusive representative of the workforce affected by the contract, among other provisions.  This bill is currently pending in the Assembly Committee on Public Employment and Retirement.
Assembly Bill 1250 (Jones-Sawyer, 2017) proposed to establish specific standards for the use of personal service contracts by counties and cities, among other provisions.  This bill was held by the Senate Committee on Rules.
Chapter 196, Statutes of 2013 (Assembly Bill 583, Gomez) requires the board of trustees, common council, or other legislative body of a city or the board of trustees of a library district in which a withdrawal from the county free library system becomes effective on or after January 1, 2012 to comply with specified requirements before entering into a contract to operate the city’s or the district’s libraries with a private contractor that will employ library staff to achieve cost savings, among other provisions.
Chapter 611, Statutes of 2011 (Assembly Bill 438, Williams) imposed specified requirements, until January 1, 2019, on a city or library district that intends to withdraw from a county free library system and operate libraries with a private contractor that will employ library staff to achieve cost savings.
Senate Bill 906 (Alarcon, 2003) proposed to establish standards for the use of personal service contracts by local government, similar to those of state government and school districts, for work currently or customarily performed by civil service employees.  This bill failed passage by the Assembly.

Chapter 894, Statutes of 2002 (Senate Bill 1419, Alarcon) establishes standards for the use of personal service contracts in school and community college districts.
REGISTERED SUPPORT / OPPOSITION:
Support
American Federation of state, County and Municipal Employees, AFL-CIO (Co-sponsor)
California Labor Federation, AFL-CIO (Co-sponsor)
California State Council of the Service Employees International Union (Co-sponsor)
California Teachers Association
Coalition of California Welfare Rights Organizations
Orange County Employees Association
SMART - Transportation Division
Opposition
Association of California Healthcare Districts
California Chamber of Commerce
California Association of Recreation and Park Districts
California Association of Sanitation Agencies
California Special Districts Association
California State Association of Counties
California State Park Rangers Association
County Behavioral Health Districts Association
County Health Executives Association of California
County Welfare Directors Association of California
League of California Cities
Rural County Representatives of California
Urban Counties of California

Concerns

California Association of Nonprofits
California Council of Community Behavioral Health Agencies
California Releaf
Center for Nonprofit Management
CocoKids
Community Water Center
Inland Empire Community Collaborative
Koreatown Youth + Community Center
Nonprofit Finance Fund
PATH
Santa Cruz Volunteer Center
TreePeople
United Ways of California
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