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ABPCA Bill Id:AB 1905 (
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SUBJECT:  Public postsecondary education:  employment:  settlements, informal resolutions, and retreat rights
SUMMARY:  Establishes certain prohibitions and requirements relating to public postsecondary institution employees, employers, and sexual harassment complaints, among other provisions.  Specifically, this bill:
1. Establishes as a state public policy that all persons, regardless of sex, should enjoy freedom from discrimination of any kind in the state’s postsecondary educational institutions.

1. Prohibits public postsecondary educational institution employees from being eligible for retreat rights and from receiving a letter of recommendation if the employee is a respondent in a sexual harassment complaint filed with the institution if any of the following occur:

1. The employee is determined to have committed sexual harassment in a final administrative decision; 

1. The employee resigns from their current position before a final administrative decision is made; or,

1. The employee enters into a settlement with the public postsecondary institution.

1. Establishes that the above-described provisions in item “2)” do not prohibit such institutions from adopting a policy on employees’ ineligibility for retreat rights that is more expansive than those provisions provided that, at minimum, those provisions are incorporated into that policy.
 
1. Conditions a public postsecondary educational institution’s receipt of state financial assistance on the governing board or body of each adopting a written policy on settlements and informal resolutions of complaints of sexual harassment in cases where the respondent is an employee, and the written policy must include both of the following provisions:

a) A prohibition on a settlement, informal resolution, or both, from being offered or entered into if:  (i) a complaint of sexual harassment complaint filed against an employee is a student, (ii) an employee respondent is accused of committing assault, violence, or batter of a sexual nature, and (iii) the settlement or informal resolution includes a nondisclosure agreement.

b) A requirement that:  (i) the campus chief executive officer (CEO) preliminarily approve all sexual harassment settlement offers and informal resolutions; (ii) the campus CEO is prohibited from delegating that responsibility to a designee; and, (iii) the respective governing body of an educational institution, as described, to approve those offers of sexual harassment settlements preliminarily approved by the campus CEO.

1. Defines the following terms:

1. “Chief executive officer” to mean the president of a campus of a community college (CC) or California State University (CSU), chancellor of a University of California (UC), or dean of the San Francisco College of Law.

1. “Complainant” to mean an individual who is the alleged victim of conduct that could constitute sexual harassment.

1. “Final administrative action” to mean the written determination by the decision maker following the final investigative report and the hearing, if a hearing is required by Title XI of the federal Education Amendments of 1972 or is required by the public postsecondary educational institutions written policy on sexual harassment.

1. “Informal resolution” to mean an agreement between a public postsecondary educational institution and a respondent and complainant for the purpose of resolving a sexual harassment complaint before a final administrative decision is made.

1. “Public postsecondary educational institution” to mean any campus of the CC, CSU, UC, or San Francisco College of Law.

1. “Respondent” to mean the person accused of engaging in prohibited conduct, as prescribed under specific federal law, or under a postsecondary educational institution’s written public policy on sexual harassment.

1. “Settlement” to mean an agreement between a public postsecondary educational institution and a respondent for the purpose of resolving a sexual harassment complaint before a final administrative decision is made, but does not include a settlement reached in a civil action brought by the respondent against the public postsecondary educational institution.

1. Includes a pro forma provision regarding a determination by the Commission on State Mandates, costs mandated by the state, and reimbursement for those costs.



EXISTING LAW:
1. Establishes, pursuant to the federal Civil Rights Act of 1964, that harassment on the basis of sex is a violation of federal law, and expressly clarifies that unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature under prescribed circumstances constitute sexual harassment, among other provisions.[footnoteRef:1] [1:  Section 703, Title VII, United States Code; Part 1604.11, Title 29, Code of Federal Regulations.] 


1. Establishes a federal prohibition against sex-based discrimination in any school or other educational program that receives federal financial assistance.[footnoteRef:2] [2:  Section 1681 (a)(3), Title IX, United States Code.] 


1. Establishes the state’s policy to afford all persons, regardless of their disability, gender, gender identity, gender expression, nationality, race or ethnicity, religion, sexual orientation, or any other characteristic, as prescribed, including immigration status, equal rights, and opportunities in educational institutions.[footnoteRef:3]  The Education (Educ.) Code also establishes that its provisions in this regard are to prohibit acts that are contrary to that policy and to provide remedies. [3:  Sections 200 et seq., and 66281.5, of the Education (Educ.) Code.] 

 
1. Defines “state financial assistance” to mean any funds or other form of financial aid appropriated or authorized pursuant to state or federal law administered by any state agency for the purpose of providing assistance to any educational institution for its own benefit or the benefit of any pupils admitted to the educational institution.[footnoteRef:4] [4:  Section 213 of the Educ. Code.] 


1. Defines “sexual harassment” to mean unwelcome sexual advances, requests for sexual favors, and other verbal, visual conduct of a sexual nature, made by someone from or in the work or educational setting, and prescribed conditions.[footnoteRef:5] [5:  Section 212.5 of the Educ. Code.] 


1. Requires, on or before July 1, 2006, the California Department of Education (CDE) to post information set forth in the federal regulations implementing Title IX in both English and Spanish at a reading level that may be comprehended by high school pupils.[footnoteRef:6] [6:  Section 221.6 of the Educ. Code.] 


1. Requires, on or before July 1, 2017, public and private schools (including school districts, county offices of education, and charter schools) that receive federal funds and are subject to Title IX requirements to prominently and conspicuously post on their internet websites, prescribed information relating to filing a Title IX complaint, among other requirements.[footnoteRef:7] [7:  Section 221.61 of the Educ. Code.] 


1. To provide notification of the prohibition against sexual harassment as a form of sexual discrimination and to provide notification of available remedies, requires each educational institution in the state to have a written policy on sexual harassment; that the policy be included in the educational institution’s policy statement, rather than distributed as an additional written document; that the policy include information on where to obtain the specific rules and procedures for reporting charges of sexual harassment and pursuing available remedies; that the policy be displayed in a prominent location, as defined; that a copy of the written policy be provided for each faculty member, and all administrative and support staff members at prescribed times, and among other things, that a copy of the written sexual harassment policy appear in any publication of the institution that sets for the comprehensive rules, regulations, procedures, and standards of conduct for the institution.[footnoteRef:8] [8:  Section 231.5 of the Educ. Code.] 


FISCAL EFFECT:  Unknown.  This bill is flagged as fiscal by Legislative Counsel.

COMMENTS:
1. Background:  Need for the Bill
Information provided by the author states in part that, “[in] California, there are currently no state laws governing the content of settlements and informal resolutions of complaints of sexual harassment between public higher education institutions and their employees.  This means that institutions may unknowingly hire faculty or staff who have committed sexual harassment, subjecting more students, faculty, and staff to this unacceptable behavior.

“There are also no state laws to prevent retreat rights from being exercised by employees with substantiated claims of sexual harassment.  This means that administrators who sexually harass students and/or their colleagues may be allowed to retreat to teaching positions where they interact directly with students, faculty, and staff.  Tolerating sex-based discrimination by allowing employees with violations to receive perks like letters of recommendation and retreat rights is not just unfair to the survivors of these incidents – it also creates the appearance that institutions are deliberately indifferent to complaints of sex discrimination on campus.

“Legislation is necessary because California’s public colleges and universities have demonstrated that they are unable to appropriately address substantiated claims of sexual harassment against their employees.  As mentioned above, there are currently no state laws governing the content of settlements and informal resolutions of complaints of sexual harassment between public higher education institutions and their employees.  There are also no state laws preventing retreat rights from being exercised by perpetrators of sexual harassment.

As a result of the intense scrutiny, in July 2022, the CSU Board of Trustees adopted a revised policy on recommendation letters, which states that the CSU will not provide any official positive letters of recommendation or reference, either verbally or in writing, for a current or former employee who:  (i) is subject to a finding that the CSU employee has engaged in misconduct that resulted in the employee being non-retained, terminated, or separated through mutually agreed upon settlement terms; (ii) is currently under investigation for misconduct or violation of university policy (in abeyance until the completion of the investigation and any appeals); or (iii) has had their retirement benefits rescinded due to criminal misconduct associated with their official duties.[footnoteRef:9]  They also adopted a revised policy on retreat rights, which states that administrators would be ineligible to exercise their option to retreat to faculty positions under the following circumstances:  (1) a finding has been made that resulted in the administrator being non-retained, terminated, or separated through mutually agreed upon settlement terms; or (2) the administrator's retirement benefits have been rescinded due to criminal misconduct associated with their official duties.”[footnoteRef:10] [9:  Employment Policy Governing the Provision of Employee References. California State University, effective August 3, 2022.]  [10:  Employment Policy Governing Administrator Employees' Option to Retreat, California State University, effective November 16, 2022.] 


In addition, “[despite] these changes, a July 2023 report from the California State Auditor indicated that the CSU’s letter of recommendation policy “still allows official positive references in certain cases for individuals found responsible for sexual harassment.”[footnoteRef:11]  Specifically, the new policy permits official positive letters of recommendation, without disclosure of the employees' conduct that violated CSU's sexual harassment policy, for employees subject to findings of sexual harassment who received corrective action or discipline other than termination, non-retention, or separation.  For example, the faculty member who had a substantiated finding of sexual harassment, sexual violence, or stalking could qualify for an official letter of recommendation if the discipline for their case did not include termination.  The report recommended that the Chancellor’s Office “close gaps in its policy to further limit positive references for employees found to have engaged in sexual harassment.”  In a letter responding to the report, the CSU said that the Chancellor’s Office intends to present policy revisions to address this concern to the Board of Trustees no later than early 2024.[footnoteRef:12] [11:  “California State University: It Did Not Adequately or Consistently Address Some Allegations of Sexual Harassment.” Office of the California State Auditor, July 18, 2023.]  [12:  California State University Response Letter, October, 1, 2023. ] 


“Because our public higher education institutions have proven time and time again that they will not hold perpetrators accountable by decisively preventing all employees found to have engaged in harassment from returning to the classroom or receiving a recommendation, the Legislature should step in and require them to protect their students, faculty, and staff from sex-based discrimination.  State leaders must enshrine guardrails in the law establishing bare minimum requirements for how our colleges and universities should handle perpetrators of sexual harassment.”

1. The Scope of Title IX[footnoteRef:13] [13:  “Title IX and Sex Discrimination.” Office of Civil Rights, U.S. Dept. of Educ. (Rev. August, 2021.)  ] 

Title IX is a landmark federal civil rights law that was enacted as part of the Education Amendments of 1972, and as stated under “Existing Law,” it prohibits sex-based discrimination in any school or other educational program that receives federal financial assistance.  The United States Department of Education’s (U.S. Dept. of Educ.) Office of Civil Rights is responsible for enforcing this law, among other statues.
Title IX applies to all schools, local and state educational agencies, and other institutions that receive federal financial assistance from the U.S. Dept. of Educ., including vocational rehabilitation agencies and education agencies.  An educational or vocational institution that receives federal financial assistance from the U.S. Dept. of Educ. is required to operate its education program or activity in a nondiscriminatory manner free of discrimination based on sex, including sexual orientation and gender identity.  In this respect, Title IX obligations include those relating to recruitment, admissions, and counseling; financial assistance; athletics; sex-based harassment, which encompasses sexual assault and other forms of sexual violence; treatment of pregnant and parenting students; treatment of LGBTQI+ students; discipline; single-sex education, and employment.
In addition, a federal financial assistance recipient or individual is prohibited from intimidating, threatening, coercing, or discriminating against any individual for the purpose of interfering with any right or privilege guaranteed by Title IX or its associated regulations, or because the individual has made a report or complaint, testified, assisted, or participated or refused to participate in a proceeding under Title IX.  Retaliation in any way by a federal funds recipient is considered a violation of Title IX.
1. What are Retreat Rights?
Relatively common in academic institutions, retreat rights are meant to provide employees an ability to “retreat” from the current position and return to the position previously held if fulfilling the duties or meeting the expectations of the position do not work out.  Typically, such rights may be included in an employment contract between the employer and employee in the academic setting where such rights are typically afforded to an employee in a tenured position (i.e., faculty) – although not necessarily exclusive to that position – who then become employed in a nontenured position (i.e., administrator).  In academic institutions, such rights may be an incentive for faculty members to take on leadership roles as an administrator without fear of permanently losing their academic standing.
In the case of an employee who is a respondent of a sexual harassment complaint, the ability to retreat from the current position and return to the position previously held prior to a final decision regarding the matter may allow the employee to continue their employment with the employer.  While questions may arise as to social intricacies or morality of permitting continued employment during a pending sexual harassment complaint, recall that the allegations of the complaint must be substantiated and a final decision must be made, first – similar to a legal presumption of innocence, before disciplinary action is taken against a sexual harassment complaint respondent.
Nevertheless, under circumstances that involve a sexual harassment complaint, the granting and permitted exercise of “retreat rights” by a respondent employee (or employer) may be viewed as a means to attempt avoidance of the matter through creative arguments or reasoning built upon faulty notions that the respondent’s departure from the prior position resolves the complaint and the complaint, therefore, should be moot.  However, this would dismiss and not appropriately or fully address the underlying behavior or conduct that resulted in the complaint being filed in the first place, and that the complainant would likely continue to work or learn in an uncomfortable (or potentially hostile) environment while the decision regarding the complaint remains pending.
1. Suggestion to the Author for Consideration
As previously discussed, although this bill prohibits an employee who has been determined to have committed sexual harassment from “receiving” a letter of recommendation and imposes certain requirements on the institution regarding such matters, it does not address whether another employee, e.g., a colleague of the respondent during employment with the institution, may “offer” or “provide” a letter of recommendation to the employee or a third party on behalf of the employee who was determined to have committed sexual harassment.
Because the potential exists for creativity to circumvent the intent of the proposed statute, this may present a statutory loophole.  One solution to resolve this potentiality might be to require that the institution to include in their policy, a prohibition against such acts by any (or all) employee(s) while employed by the institution.  As such, the author may wish to address this matter if/as necessary and appropriate.
1. Statement by the Author
Under Title IX, California’s public colleges and universities are charged with providing an educational environment free from discrimination on the basis of sex.  Unfortunately, these institutions have fallen short in protecting their campus communities, allowing employees who have engaged in sexual harassment to retreat to teaching positions and receive generous settlements that include letters of recommendation,” and”… institutions [must] support students, faculty, and staff that come forward to report discrimination and harassment.  It is an unacceptable failure that California’s public institutions of higher education are allowing known perpetrators to continue victimizing members of our campus communities.  [This bill] will prevent employees of California’s public colleges and universities from being eligible for retreat rights or letters of recommendation if they have committed sexual harassment,” and “… will ensure that California’s public institutions of higher education make a stronger effort to create a safe and inclusive environment for students, faculty, and staff.”



1. Comments by Supporters
Among other things, the Cal State Student Association states that, “[the] current absence of regulations governing the content of settlements and informal resolutions of sexual harassment complaints has created an environment where individuals accused of sexual harassment may evade meaningful accountability and return to positions where they continue to interact with students.  This is not only unjust to survivors of harassment but also undermines the credibility of our institutions in addressing sex-based discrimination.”

1. Comments by Opponents
None on file.
REGISTERED SUPPORT / OPPOSITION:
Support
California Faculty Association
California State Student Association
California State University Employees Union
Generation Up, Inc.
Ignite National
Safe Campuses Coalition
Youth Power Project
Opposition
None on file.
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