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SUMMARY:
 Requires courts, to consider issuing a lifetime criminal protective order prohibiting a convicted defendant from contacting any victim of the crime, for any serious felony any violent felony, or any felony offense requiring registration as a sex-offender. Specifically, this bill:

1. Requires a court, when a criminal defendant has been convicted of any violent felony, any serious felony, or any felony offense requiring registration as a sex-offender to consider issuing a lifetime criminal protective order that prohibits the defendant from contacting any victim of the crime for their lifetime, unless the victim requests otherwise. 

1. Provides that any victim of an above offense may petition the court to issue a lifetime protective order. 

1. Provides that such a lifetime protective order will expire if the victim dies, the underlying conviction is dismissed or overturned, or the court, at the request of the victim, removes the lifetime protective order. 

1. Allows a victim to petition the court for removal of a lifetime protective order at any time and the court may hold a hearing to verify the victim’s request to dismiss the lifetime protective order.

1. Provides that a protective order still in effect that was issued before January 1, 2025, against a defendant convicted of domestic violence, human trafficking, gang activity, rape, statutory rape, spousal rape, pimping and pandering, offenses requiring sex offender registration, elder abuse, and willfully, malicious, and repeated stalking, may be extended into a lifetime protective order against the defendant. This is applicable, if, during the duration of the order, even if prior to this bill becomes effective, the defendant has violated the terms and conditions of the order, the defendant has been convicted of a violent felony, serious felony, or felony sex-offender offense, and the court finds there is a probability of future violations, and the safety of a victim and the victim’s immediate family, would make the extension of the protective order appropriate. 

1. Provides that such extended protective orders could similarly expire if the victim dies, the underlying conviction is dismissed or overturned, or the court, at the request of the victim, removes the lifetime protective order, and requires the Department of Justice (DOJ) to be immediately notified upon the issuing of such an order. 

1. Clarifies that a court may impose a protective order for up to 10 years prohibiting a defendant from having any contact with a victim of the crime, in the case of a criminal defendant convicted of a misdemeanor offense that requires a person to register as a sex-offender. 

1. Requires a court to serve the defendant with any lifetime protective order that has been issued at the time of sentencing.

1. Requires, upon issuing a lifetime protective order, the DOJ to be immediately notified of the contents of the order, specified demographic information, the names of protected persons, the date of issuance of the order, the duration of the order, the terms and conditions of the order, and other specified information.

1. Provides that a lifetime protective order may be issued by the court regardless of whether the defendant is sentenced to incarceration in the state prison or a county jail, whether the defendant is subject to mandatory supervision, or whether imposition of sentence is suspended and the defendant is placed on probation. 

1. Provides that the lifetime protective order may be modified throughout the duration of the order by the court in the county in which the order was issued.

1. Provides that such a lifetime protective order may include provisions for electronic monitoring for up to one year, subject to the applicable local government adopting a policy pertaining to electronic monitoring. 

1. Provides if the defendant must pay for the electronic monitoring if the court determines they have the ability to pay, but if the defendant does not have the ability to pay for the monitoring, the court may order the electronic monitoring to be paid for by the local government that adopted the policy authorizing electronic monitoring. 

1. Requires the Judicial Council to develop forms, instructions, and rules relating to lifetime protective orders issued or the extension of orders already in place, under this bill.

1. Specifies that such lifetime protective orders shall remain in full effect until expiration or until any further order by the court modifying or terminating the order, even if the underlying accusation or information is dismissed, as specified. 

EXISTING LAW:


1. Defines the following offenses as “serious” felonies:

0. Murder or voluntary manslaughter;

0. Mayhem;

0. Rape;

0. Sodomy by force, violence, duress, menace, or threat or fear of bodily injury;

0. Oral copulation by force, violence, duress, menace or threat or fear of bodily injury;

0. Lewd act with child under fourteen years of age;

0. Any felony punishable by death or life imprisonment;

0. Any felony in which defendant personally inflicts great bodily injury on any person other than an accomplice or personally uses a firearm;

0. Attempted murder;

0. Assault with intent to commit rape or robbery;

0. Assault with a deadly weapon or instrument on a peace officer;

0. Assault by a life prisoner on a non-inmate;

0. Assault with a deadly weapon by an inmate;

0. Arson;

0. Exploding a destructive device or any explosive with intent to injure;

0. Exploding a destructive device or any explosive causing bodily injury, great bodily injury, or mayhem;

0. Exploding a destructive device or any explosive with intent to murder;

0. Burglary of an inhabited dwelling; 

0. Robbery or bank robbery;

0. Kidnapping;

0. Holding a hostage by an inmate;

0. Attempt to commit a crime punishable by life imprisonment or death;

0. Any felony where defendant personally used a dangerous or deadly weapon;

0. Sale or furnishing heroin, cocaine, PCP, or methamphetamine to a minor; 

0. Forcible penetration with a foreign object; 

0. Grand theft involving a firearm;

0. carjacking

0. Any gang-related felony;

0. Assault with the intent to commit mayhem or specified sex offenses;

0. Maliciously throwing acid or flammable substances;

0. Witness intimidation;

0. Assault with a deadly weapon or firearm or assault on a peace officer or firefighter;

0. Assault with a deadly weapon on a public transit employee;

0. Criminal threats;

0. Discharge of a firearm at an inhabited dwelling, vehicle, or aircraft;

0. Commission of rape or sexual penetration in concert;

0. Continuous sexual abuse of a child;

0. Shooting from a vehicle; 

0. Any attempt to commit a “serious” felony other than assault; 

0. Any violation of the 10 years, 20 years, 25 years to life gun law; 

0. Possession or use of any weapon of mass destruction,

0. Human trafficking of a minor, except where the person who committed the offense was a victim of human trafficking at the time of the offense, as specified.
 
0. Any conspiracy to commit a “serious” felony. (Pen. Code, § 1192.7, subd. (c).)

1. Defines a “violent felony” as any of the following:

0. Murder or voluntary manslaughter;

0. Mayhem;

0. Rape accomplished by means of force or threats of retaliation;

0. Sodomy by force or fear of immediate bodily injury on the victim or another person or with a child under the age of 14 years, as specified;

0. Oral copulation by force or fear of immediate bodily injury on the victim or another person or with a child under the age of 14 years, as specified;

0. Lewd acts on a child under the age of 14 years, as defined;

0. Any felony punishable by death or imprisonment in the state prison for life;

0. Any felony in which the defendant inflicts great bodily injury on any person other than an accomplice, or any felony in which the defendant has used a firearm, as specified;

0. Any robbery;

0. Arson of a structure, forest land, or property that causes great bodily injury or that causes an inhabited structure or property to burn;

0. Arson that causes an inhabited structure or property to burn;

0. Sexual penetration accomplished against the victim's will by means of force, menace or fear of immediate bodily injury on the victim or another person, by threats of retaliation, or of a child under the age of 14 years, as specified;

0. Attempted murder;

0. Explosion or attempted explosion of a destructive device with the intent to commit murder;

0. Explosion or ignition of any destructive device or any explosive which causes bodily injury to any person;

0. Explosion of a destructive device which causes death or great bodily injury;

0. Kidnapping;

0. Assault with intent to commit mayhem or specified sex offenses;

0. Continuous sexual abuse of a child;

0. Carjacking;

0. Rape or sexual penetration in concert;

0. Felony extortion;

0. Threats to victims or witnesses, as specified;

0. First degree burglary, as defined, where it is proved that another person other than an accomplice, was present in the residence during the burglary;

0. Use of a firearm during the commission of specified crimes; and,

0. Possession, development, production, and transfers of weapons of mass destruction. (Pen. Code § 667.5, subd. (c).)

1. Authorizes the trial court in a criminal case to issue criminal protective orders when there is a good cause belief that harm to, or intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur.  (Pen. Code, § 136.2, subd. (a).)

1. Requires a court to consider issuing up to a 10 year post-conviction protective order prohibiting a convicted defendant from any contact with a victim of a crime, for convictions pertaining to domestic violence (including domestic violence resulting in corporal injury), human trafficking, gang activity, rape, statutory rape, spousal rape, pimping and pandering, offenses requiring sex offender registration, elder abuse, and willfully, malicious, and repeated stalking. (Pen. Code, §§ 136.2, subd. (i)(1); 273.5, subd. (j); 368, subd. (l); 646.9, subd. (k); 1201.3, subd. (a).) 

1. Provides that such an order may be modified by the sentencing court in the county in which it was issued throughout the duration of the order. (Pen. Code, § 136.2, subd. (i)(1).)

1. Provides that a criminal protective order may be issued by the court regardless of whether the defendant is sentenced to the state prison, or a county jail, or subject to mandatory supervision, or whether the defendant is placed on probation. (Pen. Code, § 136.2, subd. (i)(1).)

1. Provides that the duration of a criminal protective order issued by the court should be based upon the seriousness of the facts before the court, the probability of future violations, and the safety of the victim and the victim’s immediate family. (Pen. Code, § 136.2, subd. (i)(1).)

1. Authorizes a court to place conditions on a 10 year restraining order that can include electronic monitoring for up to one year, as specified. (Pen. Code, § 136.2, subd. (i)(3).) 

1. Requires a court to consider issuing up to a 10 year criminal protective order for protecting a percipient witness to a crime, upon clear and convincing evidence of witness harassment, in cases with convictions including, but not limited to domestic violence, rape, statutory rape, gang activity, and sex registerable offenses. (Pen. Code, § 136.2, subd. (i)(2).) 

1. Provides that a person violating a criminal protective order may be punished for any substantive offense described in provisions of law related to intimidation of witnesses or victims, or for contempt of court, which is punishable as a misdemeanor.  (Pen. Code, § 136.2, subd. (b).)

1. Provides that a willful and knowing violation of a criminal protective order constitutes contempt of court, a misdemeanor, punishable by imprisonment in county jail for up to one year or a fine of $1,000. (Pen. Code, §§ 273.6, subd. (a), 166, subd. (a)(4).)

1. Prohibits a person who is subject to a protective order from owning, possessing, purchasing, attempting to purchase or receive, a firearm while the protective order is in effect, and the court shall order a person subject to the protective order to relinquish ownership or possession of any firearms. (Pen. Code, § 136.2, subd. (d).)

1. States that cases where the defendant is charged with a crime involving domestic violence, rape, or a sex registerable offense must be clearly marked to alert the court of their nature. (Pen. Code, § 136.2, subd. (e)(1).) 

1. Civil Protective Orders

13. Allows a court to issue civil harassment restraining orders for up to five years upon a showing of clear and convincing evidence of unlawful harassment. An order can be issued for up to 5 years, or renewed for an additional five years. An order that does not state an expiration date on the face of the form will be deemed to last for 3 years.  (Civ. Pro. Code, §§ 527.6.) 

13. Allows the court to issue workplace violence restraining orders for up to three years upon a showing of clear and convincing evidence.  (Civ. Pro. Code, § 527.8.) An order can be renewed for an additional five years. An order that does not state an expiration date on the face of the form will be deemed to last for 3 years.  (Civ. Pro. Code, §§ 527.6.)

13. Permits a court to issue a civil domestic violence or elder abuse restraining order enjoining a party from, among other things contacting or coming within a specified distance of a specified person. Such orders can be issued for up to five years, may be renewed upon a request of a party for five years or permanently, without a showing of any further abuse since the issuance of the order. Failure to state the expiration date on the face of the order creates an order with duration of 3 years. (Fam. Code, §§ 6320, 6345; Welf. & Inst. Code, § 15657.03.)

1. Provides that if there are both civil and criminal orders regarding the same parties and neither an emergency protective order that has precedence in enforcement nor a no-contact order has been issued, the peace officer shall enforce the criminal order issued last. (Fam. Code, § 6383, subd. (h)(2).)

FISCAL EFFECT:
  Unknown

COMMENTS:


1. Author's Statement:  According to the author, "AB 1931 will allow a judge the discretion to issue a lifetime injunction against a defendant at the time of sentencing for a serious felony, a violent felony, or a felony sex offense. Currently, California law allows temporary restraining orders that only provide short term relief. Survivors of these heinous acts are forced to face their trauma in the courtroom over and over again to get basic protections. Additionally, the bill gives a judge the ability to lift the order if the victim has passed away, the conviction was dismissed, expunged, or overturned or the victim has petitioned for the order to be removed. AB 1931 will provide critical protections for survivors from their abusers by allowing judges the discretion to issue a lifetime injunction. Because you matter.”

1. Civil and Criminal Protective Orders:  Protective orders and restraining orders are, in the outcome, very similar – both are orders issued or approved by a court that prevents a person from contacting another person under specific circumstances and may also restrict other conduct to prevent contact, harassment, threats, or violence. (See generally, Fam. Code, § 6218, subd. (a)-(c).) There are some differences. For example, criminal protective orders are typically requested by district attorneys on behalf of the victim, while civil restraining orders are typically sought by one of the parties involved in a civil dispute. This bill pertains to criminal protective orders. 

There are several types of civil restraining orders available to victims of specified crimes. For example, a victim of domestic violence needing immediate protection may seek a temporary restraining order on an ex parte basis. The court may issue a short-term temporary order enjoining the abuser from a range of conduct, including harassing, threatening, and contacting the victim. (Fam. Code, § 6320 et seq.) After a noticed hearing, the court may issue an order protecting the survivor against a range of actions for a term of up to five years. (Fam. Code, § 6340 et seq.) At the end of the term of the protective order issued after a hearing, the court may renew the order at the request of any party, subject to any modifications ordered by the court or stipulated to by the parties. (Fam. Code, § 6345.) 

Criminal protective orders can be issued during a criminal proceeding. Specifically, a trial court in a criminal case can issue criminal protective orders when there is a good cause to believe that harm to, or intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur. (Pen. Code, § 136.2, subd. (a).) Such protective orders are valid only during the pendency of the criminal proceedings.  (People v. Ponce (2009) 173 Cal.App.4th 378, 382.). When criminal proceedings have concluded, the court has authority to issue protective orders as a condition of probation.  For example, when domestic violence criminal proceedings have concluded, the court can issue a "no-contact order" as a condition of probation.  (Pen. Code, § 1203.097.)  
Lastly, and most relevant here, courts can issue up to a 10 year post-conviction protective order prohibiting a convicted defendant from any contact with a victim of a crime. This 10 year “no contact” remedy is available for a narrow list of crimes; convictions pertaining to domestic violence, human trafficking, gang activity, rape, pimping and pandering, offenses requiring sex offender registration, elder abuse, and willfully, malicious, and repeated stalking. (Pen. Code, §§ 136.2, subd. (i)(1); 273.5, subd. (j); 368, subd. (l); 646.9, subd. (k); 1201.3, subd. (a).) Specific to domestic violence and offenses requiring sex offender registration, the case file must be clearly marked so that the court is aware of their nature for purposes of considering a protective order. (Pen. Code, § 136.2, subd. (e)(1).) Additionally, a court may issue a 10 year criminal protective order for protecting a percipient witness to a crime, upon clear and convincing evidence of witness harassment, in cases with convictions including, but not limited to domestic violence, rape, statutory rape, gang activity, and sex registerable offenses. (Pen. Code, § 136.2, subd. (i)(2).). Such orders may be modified throughout the duration of the order.

As a general rule, civil courts may issue a civil restraining order up to five years. For example, civil harassment restraining orders can last up to five years, and be renewed for another five years. (Civ. Pro. Code, §§ 527.6.) Similarly, a workplace violence order can be issued for up to three years, and renewed for an additional five years. (Civ. Pro. Code, §§ 527.6.) Additionally, civil domestic violence or elder abuse restraining orders can be issued for up to five years. Notably these particular orders can renewed for another five years, or permanently. (Fam. Code, §§ 6320, 6345; Welf. & Inst. Code, § 15657.03.)

1. Effect of this Bill: This bill would constitute a drastic expansion of both the duration of criminal protection orders and the type of crimes where courts may order criminal protective orders. Under existing law, courts can issue a criminal protective order lasting up to 10 years against defendants convicted of certain specified crimes (domestic violence, human trafficking, gang activity, rape, pimping and pandering, offenses requiring sex offender registration, elder abuse, and willfully, malicious, and repeated stalking). This bill would require courts to consider issuing a lifetime criminal protective order preventing a defendant from having any contact with a victim of the crime, for any serious felony, any violent felony, or any felony offense requiring registration as a sex-offender. As noted above, courts are already permitted to issue 10 year criminal protective orders for offenses requiring registration as a sex offender. The list of serious and violent felonies is lengthy - there over 40 crimes that are considered serious felonies, and over 20 crimes that are considered violent felonies. These range from murder, rape, and possession of weapons of mass destruction, to first degree burglary, robbery, attempting to commit any crime punishable by life imprisonment, sale of specified controlled substances to a minor, grand theft involving a firearm, carjacking, any gang-related felony, witness intimidation, or any conspiracy to commit a serious felony. By expanding the availability of criminal protective orders to the long list of violent or serious felonies, and authorizing courts to issue lifetime protective order (rather than 10 years for a narrow list of felonies) for all such felonies, this bill can be expected to significantly increase the number of protective orders that are sought and issued, and the amount of time that such persons are subject to such orders. Although, such lifetime orders could expire in certain circumstances (death of the victim, underlying conviction is dismissed or overturned, or a court removes the order at request of the victim).

Additionally, this bill would apply retroactively to certain criminal protective orders already in effect. Specifically, it would allow a protective order still in effect that was issued before January 1, 2025, against a defendant convicted of domestic violence, human trafficking, gang activity, rape, statutory rape, spousal rape, pimping and pandering, offenses requiring sex offender registration, elder abuse, and willfully, malicious, and repeated stalking, to be extended into a lifetime protective order against the defendant. This would only occur, if during the duration of the order, the defendant has violated the terms of the order, the defendant has been convicted of a violent felony, serious felony, or felony sex-offender offense, and the court finds there is a probability of future violations and that the safety of a victim and the victim’s immediate family, would make the extension of the protective order appropriate. For example, take a person convicted of a domestic violence related offense that resulted in a 10 year protective order prohibiting them from contacting or approaching their former spouse, who, prior to this bill, had violated the terms of their order and was convicted of separate serious felony such as robbery or carjacking. Under this bill, a court would be required to consider extending their 10 year order into a lifetime order based on their prior conduct, upon a finding of a probability of future violations and a threat to the safety of the victim. 

1. Impact of Lifetime Protective Orders on Criminal Contempt Charges: By expanding the availability of criminal protective orders to every type of serious and violent felony, and permitting such orders to last a defendant’s lifetime, this bill can be expected to create a significant increase in the number of criminal contempt misdemeanor convictions associated with violating protective orders. 

Disobedience of a court order may be punished as criminal contempt. The crime of contempt is a general intent crime. It is proven by showing that the defendant intended to commit the prohibited act, without any additional showing that he or she intended “to do some further act or achieve some additional consequence.”  (People v. Greenfield (1982) 134 Cal.App.3d Supp. 1, 4.)  Nevertheless, a violation must also be willful, which in the case of a court order encompasses both intent to disobey the order, and disregard of the duty to obey the order.”  (In re Karpf (1970) 10 Cal.App.3d 355, 372.)

Criminal contempt is a misdemeanor, punishable by imprisonment in county jail for up to one year or a fine of $1,000. (Pen. Code, §§ 273.6, subd. (a), 166, subd. (a)(4).) Proceedings under the statute are conducted like any other misdemeanor offense.  (In re McKinney (1968) 70 Cal.2d 8, 10; In re Kreitman (1995) 40 Cal.App.4th 750, 755.) Therefore, the criminal contempt power is vested in the prosecution; the trial court has no power to institute criminal contempt proceedings under the Penal Code.  (In re McKinney, supra, 70 Cal.2d at p. 13.) A defendant charged with the crime of contempt is “entitled to the full panoply of substantive and due process rights.”  (People v. Kalnoki (1992) 7 Cal.App.4t Supp. 8, 11.) Therefore, the defendant has the right to a jury trial, regardless of the sentence imposed.  (People v. Earley (2004) 122 Cal.App.4th 542, 550.) 

This bill can be expected to increase future prosecutions for violating such orders – subjecting persons who have completed their sentences, and all conditions of probation or supervision, to the threat of lifetime prosecution. This can reasonably be expected to increase the number of incarcerated persons and associated prison costs. 

1. Impact of Lifetime Criminal Protective Orders on Families, Housing, Employment, and Immigration Status: The consequences of having the court issue a restraining order, let alone a lifetime restraining order, can be very severe. A criminal protective order under this bill could prohibit a defendant from any contact or going within a certain distance of any victim of any serious or violent felony for the entirety of the defendant’s lifetime. 

First, such an order could threaten an individual’s housing and community interests by forcing them to vacate their home or leave their family. For example, a person who lives with their family, but is convicted of robbing a nearby house or carjacking of a car on their street, could be subject to criminal protective order that could force that person to move out of their home and away from their family. This could undermine economic security and increase the likelihood of a person becoming unhoused. 

Second, this bill could create lifetime criminal consequences for minors and young adults convicted of serious felonies such as gang related offenses, robberies, carjacking, and selling of specified drugs to other minors. Allowing judges to issue criminal protective orders in such circumstances, let alone for a lifetime, could force minors to vacate their schools, communities, and even families. Further, a person convicted of domestic violence, subject to a lifetime protective order prohibiting them from going near the victim of the abuse, could be subject to an order severely limiting their ability to visit their child for the rest of their life. 

Third, such a significant expansion of criminal protective orders can additionally be expected to create consequences for a person’s future employment, housing, professional licenses, and immigration status, particularly for lifetime orders. For example, a violation of a protective order is a deportable offense.  Section 237(a)(2)(E)(ii) of the Immigration and Nationality Act (INA) states:  

“Any [undocumented person] who at any time after entry is enjoined under a protection order issued by a court an whom the court determines has engaged in conduct that violates the portion of a protection order that involves protection against credible threats of violence, repeated harassment, or bodily injury to the person or persons for whom the protection order was issued is deportable.” 

Further, a person who has served their time, completed all terms of their probation, and otherwise is seeking to be a law abiding member of the community, could face difficulties securing employment or housing for the rest of their lives. Employers or landlords running background checks may be discouraged from hiring or providing housing to persons with active criminal protective orders. This is particularly true given that this bill provides that such lifetime protective orders shall remain in full effect (unless they expire as specified) even if the underlying accusation or information is dismissed, as specified. 

While this bill admirably intends to protect victims from having to go through the pain and trauma of having to seek a modification or renewal of a restraining order, authorizing lifetime protective orders for any violent or serious felony may undermine person’s successful reentry into the community, increase a person’s likelihood to commit new crimes, and detrimentally impact public safety.  This is counterintuitive to legislative action the state has taken in recent years to make it easier for convicted person’s to reintegrate into communities and secure housing and employment, by sealing and reclassifying criminal records, including felony convictions. (See SB 731 (Durazo), Chapter 814, Statutes of 2022 (expanding arrest and conviction relief to include felonies); AB 1076 (Ting), Chapter 578, Statutes of 2019 (requiring the DOJ, on a monthly basis, to review the records in the statewide criminal justice databases grant relief to persons who identify persons who are eligible for relief by having their arrest records, or their criminal conviction records, withheld from disclosure, as specified.); AB 1418 (McKinnor), Chapter 476, Statutes of 2023 (prohibiting a local government from requiring or encouraging a landlord to evict or penalize a tenant because of the tenant’s association with another tenant or household member who has had contact with a law enforcement agency or has a criminal conviction or to perform a criminal background check of a tenant or a prospective tenant).)

1. Constitutional Concerns - Fifth Amendment, Sixth Amendment, Eight Amendment, Fourteenth Amendment, Ex-Post Facto: The expansion of current law to allow post-conviction restraining orders to last for a lifetime for over 40 types of crimes raises numerous questions about the constitutionality of such an expansion, such as right to travel, due process or cruel and unusual punishment. 

First, a lifetime protective prohibiting a defendant from being within a certain distance of the person named in the order, could undermine the defendant’s right to travel under the Fifth Amendment. Second, this bill may be vulnerable to a constitutional challenge under the Eight, Fifth or Fourteen Amendment. The Eighth Amendment prohibits the government from imposing cruel and unusual punishment and the right to due process is found in the Fifth and Fourteenth Amendments, which ensures that a defendant is treated fairly during criminal proceedings. A cruel and unusual punishment claim could be raised when the punishment is disproportionate to the crime. Allowing lifetime criminal protective orders to be issued against minors who have been convicted of robbery, carjacking, or sale of specified drugs to other minors, in addition to the criminal sentence associated with that penalty, is constitutionally suspect. For decades, California law has only permitted criminal protective orders for up to 10 years for a narrow list of crimes, and allowing lifetime criminal protective orders to be issued for any serious or violent felony, may result in numerous legal challenges. This is particularly true given that protective orders are a frequent topic of litigation.

Third, when a court sentences a defendant the court generally loses jurisdiction over the case. However, there are instances where the court retains limited jurisdiction for purposes such as adjudicating probation-related issues. In situations where a post-conviction protective order has been issued, the court retains limited jurisdiction to modify or terminate the order. However, if a court were to issue a protective order to last up to a defendant’s life, would this also extend a court’s jurisdiction over the defendant for life? The bill does not require the court to make any additional findings when issuing a post-conviction protective order for a lifetime, rather than ten years (except for when it would apply retroactively). This may violate due process and the prohibition against cruel and unusual punishment.

Fourth, an argument can be made that a lifetime criminal protective order, in addition to the sentence associated with the crime, runs afoul of the Sixth Amendment. In Apprendi v. United States (2000) 530 U.S. 466, the United States Supreme Court held that "other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory maximum must be submitted to a jury, and proved beyond a reasonable doubt."  (Id. at p. 490.)  Subsequently, in Blakely v. Washington (2004) 542 U.S. 296, the Court explained that “the ‘statutory maximum’ for Apprendi purposes is the maximum sentence a judge may impose solely on the basis of the facts reflected in the jury verdict or admitted by the defendant.” (Id. at p. 303). Because restraining orders are enforceable by way of contempt proceedings, arguably they constitute criminal punishment over and above the terms mandated by the offense of conviction.  As such, they could be considered elements of an offense, and could not be mere findings of a court at sentencing.  Thus, it is possible that the orders cannot be imposed unless the defendant had an opportunity for a jury trial and findings beyond a reasonable doubt under Blakely and Apprendi.

Fifth, because this bill would apply retroactively to extend certain criminal protective orders already in effect, it may run afoul of state and federal prohibitions on ex post facto laws (See Cal Const, Art. I § 9 (providing “a bill of attainder, ex post facto law, or law impairing the obligation of contracts may not be passed.”). (See also United States Const. art. I, § 10, cl 1 (No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of Contracts, or grant any Title of Nobility.”) This bill contains a provision allowing for previously issued 10 year protective orders to be extended into lifetime prohibitions, based on prior conduct that occurs prior to this bill’s effective date. For example, take a person convicted of a domestic violence related offense that resulted in a 10 year protective order prohibiting them from contacting or approaching their former spouse, who, prior to this bill, had violated the terms of their order and was convicted of separate serious felony such as robbery or carjacking. Under AB 1931 a court could extend their 10 year order into a lifetime order based on their prior conduct, upon a finding of a probability of future violations and a threat to the safety of the victim. This retroactive increase of a prior criminal protective order, based on prior criminal conduct, could make this bill vulnerable to an ex-post facto legal challenge. 

1. Argument in Support:  According to the San Bernardino County Sheriff’s Department “As the Sheriff of San Bernardino County, I have seen the immense challenges faced by victims of sexual crimes and the lasting impacts it has on their lives. “Kayleigh’s Law,” named after Kayleigh Kozack, a survivor and victim’s rights activist, represents a critical step forward ensuring that victims have the necessary legal protections to safeguard themselves from further harm.

By allowing victims to petition for lifetime injunctions against their offenders, "Kayleigh's Law" provides a vital layer of protection and peace of mind to survivors, enabling them to live their lives without fear of further contact or harassment. AB 1931 not only empowers survivors but also sends a clear message that our justice system stands with them and prioritizes their safety and well-being.”
1. Argument in Opposition:  According to the California Public Defenders Association, “Current law provides courts discretion to impose protective orders for a sufficient amount of time and in an appropriate range of cases. Imposing permanent protective orders would create circumstances in which individuals who have served their sentences, satisfied their supervision, and are otherwise living law abiding lives, are subject to the threat of lifetime prosecution because of a permanent restraining order. Setting a maximum length for a protective order ensures individuals have judicial review of existing orders, have notice of changes in victims’ geographic location (areas they are prohibited), and allows an end date for orders that no longer serve a purpose.”

1. Related Legislation: AB 2308 (Davies), of the 2023-2024 Legislative Session, would extend the amount of time a criminal protective order can be issued against a defendant convicted of domestic violence involving corporal injury to a spouse, cohabitant, fiancé, or parent of the offender’s child, from 10 years to 15 years. AB 2308 is pending in this committee

1. Prior Legislation:

9. AB 467 (Gabriel), Chapter 14, Statutes of 2023, clarifies that a court that sentenced a defendant and issued a 10-year criminal protective order, may make modifications to it throughout the duration of the order. 

9. AB 818 (Petrie-Norris), Chapter 242, Statutes of 2023, expands the requirement for law enforcement officers to serve domestic violence orders and specifies that law enforcement must enter a firearm obtained during service of domestic violence restraining order or obtained at the scene of a domestic violence incident into the Automated Firearms System (AFS). 

9. SB 853 (Hurtado), of the 2019-2020 Legislative Session, would have required courts to consider issuing a post-conviction restraining order for up to the duration that a defendant is required to register as a sex offender. SB 853 failed passage in Senate Public Safety. 

9. SB 382 (Caballero), Chapter 87, Statutes of 2022, includes commercial exploitation of a minor in existing provisions of law that authorize courts to issue a restraining order during the pendency of criminal proceedings and upon conviction of specified offenses.

9. SB 352 (Block) Chapter 279, Statutes of 2015, authorized courts to issue a 10 year protective order upon convictions of certain elder abuse offenses.

9.  AB 307 (Campos), Chapter 291, Statutes of 2013, allows a court to issue a protective order for up to 10 years when a defendant is convicted of specified sex crimes, regardless of the sentence imposed.  

9. SB 723 (Pavley), Chapter 155, Statutes of 2011, allows a court to issue a protective order for up to 10 years when a defendant is convicted for an offense involving domestic violence.

9. AB 289 (Spitzer), Chapter 582, Statutes of 2007, allows courts to issue a protective order for up to 10 years for a conviction stemming from a domestic violence causing corporal injury conviction.

9. SB 834 (Florez), Chapter 627, Statutes of 2010, authorizes a court to issue a protective order for up to 10 years when a defendant is convicted for a sexual offense involving a minor. 
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