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SUBJECT:  Labor Commissioner:  whistleblower protections:  model list of rights and responsibilities
SUMMARY:  Provides that an employer that posts a model list of employee rights and responsibilities under the whistleblower laws, as developed by the Labor Commissioner (LC), will be deemed in compliance with the posting requirements for those laws.  Specifically, this bill:  
1) Requires the LC to develop a model list of employees’ rights and responsibilities under the whistleblower laws that complies with the following requirement:
a) An employer shall prominently display in lettering larger than size 14 point type a list of employees’ rights and responsibilities under the whistleblower laws, including the telephone number of the whistleblower hotline.
2) Requires the model notice to be accessible on the LC’s internet website so that it is reasonably accessible to an employer.
3) Provides that an employer shall be deemed in compliance with (1)(a) above if they post the model list developed by the LC.
EXISTING LAW:  
1) Establishes the LC within the Department of Industrial Relations (DIR) to enforce, among other things, wage and hour law, anti-retaliation provisions, and employer notice requirements. Labor Code §79 et seq.  
2) Requires the LC to develop a model notice pertaining to workplace rights and wage and hour laws that uses plain language, is available in Spanish, Vietnamese and Korean, and is accessible on the LC’s internet website. Labor Code §98.10.  
3) Requires employers to prominently display in lettering larger than size 14 point type a list of employees’ rights and responsibilities under the whistleblower laws, including the telephone number of the whistleblower hotline. Labor Code §1102.8(a).  
4) States that the following employer practices in regards to whistleblowing are unlawful:
a) Preventing an employee from, or retaliating against an employee for, disclosing information to, among others, a government or law enforcement  agency, to a person with authority over the employees, or to another employee who has authority to investigate, discover, or correct the violation or noncompliance. Labor Code §1102.5(a) and (b).  
b) Retaliating against an employee for refusing to participate in an activity that would result in the violation of state or federal statute, or a violation of noncompliance with a local, state, or federal rule or regulation. Labor Code §1102.8(c).
c) Retaliating against an employee for exercising their rights under (a) or (b) above in any former employment. Labor Code §1102.8(d).
5) Requires employers to display a poster in a conspicuous place that contains information related to sick leave, as specified, and requires the LC to make available a model notice for employers. Labor Code §247(a)-(c).
FISCAL EFFECT:  Unknown
COMMENTS:  California has had whistleblower protections in place since the 1980s to encourage reporting of wrongdoing and ensure employees who report such wrongdoing are protected.
Current law requires that employers display at the workplace a list of employees’ rights and responsibilities under whistleblower laws. However, current law does not require the LC to develop a model posting that employers may post to comply as it does with certain other workplace posting requirements, including paid sick leave.
The LC has voluntarily made available a model notice on its website; however, the model notice includes a disclaimer that the LC “believes that the sample posting below meets the requirements of Labor Code Section 1102.8(a).” Additionally, the law does not state that an employer that posts the model notice will be in compliance with the law. The author believes this could result in employers being held liable for violating the posting requirement if the LC’s model notice is outdated or incorrect. Furthermore, the author is concerned that nothing in the law prevents the LC from removing the model notice altogether.
According to the author, “AB 2299 simply clarifies existing law to provide employers with the legal certainty that posting a model notice developed by the Labor Commissioner fulfills their existing obligations to display information about employees’ rights and responsibilities under whistleblower laws. This is a small step that will help California employers, especially the small businesses who play such critical roles in our communities, to more easily comply with existing law without limiting the information or protections provided to workers.”
The author further states that “Small businesses without extensive legal departments are the most likely to struggle with the lack of legal certainty surrounding the existing workplace posting requirement. An increasing number of small businesses are founded by women, immigrants, and people of color, with approximately 1.6 million small businesses being minority-owned in 2022. Additionally, by facilitating compliance with posting laws, this bill will ensure that more employees are aware of their rights and responsibilities as potential whistleblowers.”
Arguments in Support
None on file.
Arguments in Opposition
None on file.
Prior Legislation
AB 1522 (Gonzalez), Chapter 317, Statutes of 2014 required employers to provide paid sick days, as specified, as well as prohibited employers from discriminating or retaliating against an employee who requests paid sick days. The law further required employers to satisfy specified posting and notice and recordkeeping requirements, as well as required the LC to create and make available to employers a poster containing this information.
AB 1127 (Horton) Chapter 820, Statutes of 2004 required the lettering of the list of employees’ rights and responsibilities under the whistleblower laws to be larger than size 14 point type. 
SB 1499 (Murray) of 2004 would have required that list of employees’ rights and responsibilities to be in lettering no smaller than 14-point font size, among other changes. This bill was vetoed by Governor Schwarzenegger.
SB 777 (Escutia) Chapter 484, Statutes of 2003 provided additional whistleblower protections for refusal to perform unlawful conduct and for an employee's acts on a previous job, established a “whistleblower hotline” within the office of the Attorney General, and required the Attorney General to refer calls received on this hotline to the appropriate government authority, as specified. The law also required an employer to display, as specified, a list of an employee’s rights under whistleblower laws, including the telephone number of the hotline created by the law.

REGISTERED SUPPORT / OPPOSITION:
Support
None on file. 
Opposition
None on file.
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