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Subject:  Rosenthal Fair Debt Collection Practices Act:  covered debt:  small business debts

SUMMARY
     
This bill expands the scope of the Rosenthal Fair Debt Collection Practices Act to cover specified commercial debt, providing certain debtors with protections from harassment and other prohibited collections activities. 
EXISTING LAW
1) Regulates the collection of consumer debt under the Rosenthal Fair Debt Collection Practices Act (“Rosenthal Act”), which generally prohibits deceptive, dishonest, unfair, and unreasonable debt collection practices by debt collectors and regulates the form and content of communications by debt collectors to debtors and others. (Title 1.6C of Part 4 of Division 3 of the Civil Code, Section 1788 et seq.) The Rosenthal Act: 
a) Defines the following terms:
i) “Consumer debt” and “consumer credit” means money, property, or their equivalent, due or owing or alleged to be due or owing from a natural person by reason of a consumer credit transaction. The term “consumer debt” includes a mortgage debt.
ii) “Consumer credit transaction” means a transaction between a natural person and another person in which property, services, or money is acquired on credit by that natural person from the other person primarily for personal, family, or household purposes. 
iii) “Debt collector” means any person who, in the ordinary course of business, regularly, on behalf of that person or others, engages in debt collection.
iv) “Debt collection” means any act or practice in connection with the collection of consumer debts. (Civil Code Section 1788.2)
b) Prohibits a debt collector from the following conducts or practices, among others, when collecting or attempting to collect a consumer debt:
i) The use or threat of physical force or violence. (Civil Code Section 1788.10)
ii) Threats and communications that rely on false representations. (Civil Code Section 1788.10 and 1788.13)
iii) Using obscene or profane language. (Civil Code Section 1788.11)
iv) Communicating with the debtor with such frequency as to be unreasonable, and to constitute harassment of the debtor under the circumstances. (Civil Code Section 1788.11)
v) Communicating unnecessarily about the debtor’s debt with the debtor’s employer or extended family. (Civil Code Section 1788.12)
c) Requires a debt collector to provide its California debt collector license number to a consumer in specified circumstances. (Civil Code Section 1788.11)
d) Incorporates by reference specified provisions of the federal Fair Debt Collection Practices Act into state law. (Civil Code Section 1788.17)
e) Provides remedies to a harmed debtor in an amount equal to any actual damages sustained by the debtor as a result of violation, plus an amount of $100 - $1,000 if the violation was conducted willfully and knowingly by the debt collector. (Civil Code Section 1788.30)
f) Provides a release from liability to a debt collector who cures a violation, as specified, or who shows by a preponderance of evidence that the violation was not intentional and resulted notwithstanding the maintenance of procedures reasonably adapted to avoid any such violation. (Civil Code Section 1788.30)
2) Provides the Debt Collection Licensing Act (DCLA) that prohibits a person from engaging in the business of the collection of consumer debt without a license and requires the Department of Financial Protection and Innovation to administer the licensing program. (Division 25 of the Financial Code, Section 100000 et seq.)
THIS BILL
1) Adds “small business debt” to the Rosenthal Act, subjecting persons that engage in debt collection related to a small business debt to that act.
2) Defines the following terms:
a) “Covered debt” means a consumer debt or a small business debt.
b) “Covered credit” means consumer credit or small business credit.
c) “Small business debt” and “small business credit” mean money, property, or their equivalent, due or owing or alleged to be due or owing from a natural person by reason of a small business credit transaction.
d) “Small business credit transaction” means a transaction between a small business or small business owner and another person in which property, services, or money is acquired on credit by that small business or small business owner from the other person primarily for purposes related to the activities of the small business.
e)  “Small business” means an independently owned and operated business that is not dominant in its field of operation and meets all of the following criteria:
i) The principal office of the business is located in California.
ii) The officers of the business are domiciled in California.
iii) The business, together with its affiliates, has 100 or fewer employees.
iv) The business had average annual gross receipts of fifteen million dollars ($15,000,000) or less over the previous three years.
3) Replaces “consumer debt” with “covered debt” throughout the Rosenthal Act, except for a provision related to consumer debt originated by a hospital. 
4) Adds “small business credit transaction” to the provision of the Rosenthal Act that prohibits a person, in connection with credit extended to them under an account, from attempting to consummate a transaction knowing that credit privileges under the account have been terminated or suspended. 
COMMENTS
1) PURPOSE
According to the author:
Navigating the small business lending landscape is a longstanding, serious challenge for entrepreneurs. Traditional bank lending to small businesses is inaccessible to most entrepreneurs, especially entrepreneurs of color and women entrepreneurs. Alternative lenders have stepped in to fill this gap, but do not operate under the same regulations as traditional lenders. Since the 2008 Great Recession, many lenders started requiring business owners to personally sign for their business debt. Lenders are within their right to require co-signatories, however a personal guarantee defeats the purpose of an LLC and is antithetical to the purpose of entity formation. Given the lack of access to traditional business funding and the current trend of requiring personal guarantees, the need for dignified debt collection practices for individuals who incur debt for their business is necessary as small businesses do not have the same protections as consumers in the collection of a business debt. SB 1286 would extend the consumer debt collection protections provided under the Rosenthal Act to small business owners.
2) BACKGROUND
This bill seeks to extend the scope of the Rosenthal Fair Debt Collection Practices Act (“Rosenthal Act”) to certain commercial debts. At its essence, the Rosenthal Act seeks to protect consumers from unfair and deceptive practices by a person collecting consumer debt. The law prohibits or restricts a variety of activities designed to intimidate or annoy, such as calling a debtor in the middle of the night; letting a phone ring incessantly; threatening actions that the debt collector cannot or does not plan to take; threatening or using violence; contacting a debtor’s friends, employers, or extended family to notify them of the debtor’s debt; and using obscene or threatening language. The law also prohibits various false representations, unfair practices, and improper use of judicial proceedings.
The remedies provided by the Rosenthal Act are fairly modest. Nothing in the Rosenthal Act allows for the forgiveness or cancellation of debt. The law provides avenues to avoid liability in the case of unintentional errors and a 15-day right to cure any violation. If a debt collector violates the law, they may be found liable for actual damages sustained by the debtor, but often such damages are related to stress and not monetary in nature. For a debt collector who willfully and knowingly violates the law, the Rosenthal Act provides a minimum liability of $100 and maximum liability of $1,000, in addition to any actual damages incurred and reasonable attorney’s fees.
3) EXPANDING THE SCOPE OF ROSENTHAL
This bill adds specified commercial debts to the scope of the Rosenthal Act, which would grant the same protections to persons owing these commercial debts as are provided by existing law to persons owing consumer debt. The current version of the bill takes one approach to expansion, but the author has agreed to an alternative that should prove easier for industry to comply with.
The current version of the bill aims to define the expanded scope of Rosenthal using the concept of “small business” as the new category of debtors who would be covered. A small business is defined to have no more than 100 employees and no greater than $15 million in annual revenue over the previous three years. Debt collectors and financial institutions that are required to comply with Rosenthal have pointed out that identifying whether a given debtor is a small business may prove complicated. What if a small business grows above a given threshold, thus making it no longer a small business? What if a larger business falls below the required thresholds, thus making it now a small business? Does it matter if the business was a small business when the debt originated? Or does it only matter whether the small business meets the required criteria when a given collections action takes place? Is the debt collector expected to constantly ask questions about the debtor’s number of employees and annual revenue and accept any answer from the debtor as true? 
Given these complications, the author has agreed to amend this bill to define the scope of newly covered debtors in a manner that creditors and collectors should easily be able to identify. As proposed to be amended, this bill will expand the scope of Rosenthal to cover debts that meet all of the following criteria:
· Who owes? – The debt must be owed by a natural person. The author intends to cover debts owed directly by a natural person or where a natural person has co-signed or provided a personal guarantee on a credit product. The author does not intend to cover a debt owed by a business entity, such as a corporation or LLC, that does not contain a personal guarantee. 
· What for? – The underlying credit transaction was undertaken “for use primarily for other than personal, family, or household purposes.” This phrase is used in the California Financing Law to distinguish a “commercial loan” from a “consumer loan.” 
· Owed to whom? – The debt must be owed to a lender, a commercial financing provider, or a debt buyer. This keeps credit transactions between two non-financial businesses outside of the scope of Rosenthal, meaning a supplier that provides goods on credit will not be deemed a debt collector.
· How much is owed? – The underlying credit transaction that created the debt cannot exceed $500,000. This same threshold exists for the state’s commercial financing disclosure law and a law enacted last year that prohibits certain “junk fees” on commercial financing transactions. 
4) DOES THIS BILL EXPAND THE DEBT COLLECTOR LICENSING ACT?
Some opposition groups have asserted that this bill would require entities that do not collect consumer debt but do collect certain commercial debts to be licensed under the state’s Debt Collector Licensing Act. This is not the author’s intent, nor is it an accurate assessment of how this bill interacts with existing law. 
In 2020 the Legislature passed SB 908 (Wieckowski, Chapter 163, Statutes of 2020), which enacted the Debt Collector Licensing Act (DCLA). The DCLA copied definitions from Rosenthal to support the framework of the licensing law. Importantly, the DCLA did not reference definitions in Rosenthal, so changes to definitions in Rosenthal do not flow through to changes in the DCLA. 
Existing law under the Rosenthal Act requires a debt collector to provide their licensing number in specified communications with a debtor. These requirements should have been conditioned on the debt collector being required under the DCLA to have a license, as a first-party creditor is considered a “debt collector” under Rosenthal but is exempt from licensure under the DCLA. This bill can clarify existing law and reflect that collecting commercial debt does not require licensure by adding “if applicable” throughout the Rosenthal Act wherever the law requires the disclosure of the licensure number of a debt collector. This amendment is suggested in Comment #8 below. 
5) IS THE ROSENTHAL ACT APPROPRIATE FOR COMMERCIAL DEBT?
The Rosenthal Act was enacted in 1977 to regulate the collection of consumer debt. Some of its provisions, such as prohibitions on threats and harassment, can be readily applied to collections related to commercial debt. Other provisions, however, may be less suitable. For example, one provision prohibits a debt collector from communicating with a debtor’s employer, which does not contemplate a situation where the debtor is self-employed and the debt is related to the debtor’s commercial activities. Additionally, the Rosenthal Act incorporates by reference provisions of the Federal Fair Debt Collections Practices Act (FDCPA), which covers consumer debt and cannot be used as a basis for a person collecting a commercial debt to “comply” with. Amendments to make these provisions apply only to consumer debt are recommended in Comment #8 below.[footnoteRef:1]  [1:  If provisions of the FDCPA are useful in filling any gaps left by Rosenthal in protecting commercial debtors, the author may adapt and recast those provisions in this bill to apply to covered commercial debts.] 

Creditors and debt collectors that would be affected by this bill have provided initial feedback about additional provisions of the Rosenthal Act that may need to be clarified in their application to commercial debt or made to apply only to consumer debt. Amendments recommended in this analysis are intended to address many concerns outlined in letters sent to the Committee, but this bill remains a work-in-progress with stakeholders that need time to more fully digest the provisions of the bill and how they would comply with the law. As this bill moves through the legislative process, the author is encouraged to continue working with concerned stakeholders with the goal of achieving clear and workable language that allows well-intended actors to understand their compliance obligations, while ensuring that small business owners are protected from unfair and deceptive debt collection practices. 
6) ARGUMENTS IN SUPPORT
A coalition of small business advocacy and consumer law organizations, led by East Bay Community Law Center, write in support:
A micro-business is a firm with five or fewer employees, started for $50,000 or less in initial capital and that may not have access to traditional commercial loans. In California, 3.2 million microbusinesses have no employees. These businesses typically lack access to sophisticated legal resources to help them navigate the lending landscape. Small Business Majority opinion polling found 74% of small business owners feel that while online lending has opened up new sources of capital, these lenders should be regulated to ensure small businesses are protected from predatory practices. New scientific opinion polling sheds more light on small business owners’ views regarding the lending landscape, and shows that small business owners are broadly supportive of a range of policies that would support responsible lending practices while helping them access the capital they need to launch and grow their businesses…
Given the lack of access to traditional business funding and the current trend of requiring personal guarantees, the need for dignified debt collection practices for individuals who incur debt for their business is necessary as small businesses do not have the same protections as consumers in the collection of a business debt.
7) ARGUMENTS IN OPPOSITION
A coalition of lenders, including the California Bankers Association, writes in opposition:
SB 1286 proposes to incorporate business debts into Rosenthal, an act enforced through the least sophisticated consumer standard. By definition, a business is not a consumer… it may be more appropriate to consider alternative methods to accomplish the goal of creating additional criteria for collection of commercial debts owed by a small business.
Consumer debt versus commercial debt is not an apples-to-apples comparison. Business owners are generally entrusted with a higher credit line than traditional consumers due to the rigorous requirements and sophistication needed to access a commercial purpose loan. Because Rosenthal provides oversight over the collection of consumer debts, many of the act’s provisions [are] impractical or are simply impossible in the context of the collection of commercial debts…
After discussing several specific examples of Rosenthal provisions that are arguably ill-suited for commercial debt collection, the letter continues:
[A]dding commercial debts owed by a small business into the Rosenthal framework is not a simple and direct addition, and in fact, represents a substantial change to existing law that may ultimately harm those that SB 1286 attempts to help. If the goal of the measure is to prevent fraudulent behavior in the collection of commercial debts owed by a small business, we would look forward to participation in stakeholder meetings that contemplate alternative approaches that do not present this level of conflict and impracticality.
8) AMENDMENTS
Committee staff recommends the following amendments, which if approved by the Committee, will be taken in the Senate Judiciary Committee due to timing constraints.
a) Clarify the definition of “debtor” in Section 1788.2(h) to read:
(1) Except as provided in Section 1788.18, the The term “debtor” means a natural person from whom a debt collector seeks to collect a covered debt that is due and owing or alleged to be due and owing from that person.

(2) In relation to a covered commercial debt, a “debtor” includes a natural person who guarantees an obligation related to a covered commercial credit transaction.

(3) A “debtor” does not include a corporation or limited liability company. 
b) Delete “small business” from the bill and restructure the concept of “covered debt” by amending subdivisions (l) through (p) of Section 1788.2 as follows:
(l) The term “covered debt” means a consumer debt or a small business covered commercial debt.

(m) The term “covered credit” means consumer credit or small business covered commercial credit.

Delete subdivision (n) entirely. 

(o) The terms “small business covered commercial debt” and “small business covered commercial credit” mean money, property, or their equivalent, due or owing or alleged to be due or owing from a natural person to a lender, a commercial financing provider as defined in Financial Code Section 22800, or a debt buyer as defined in Section 1788.50, by reason of a small business covered commercial credit transaction.

(p) The term “small business covered commercial credit transaction” means a transaction between a small business or small business owner person and another person in which property, services, or money, of a total value of no more than $500,000, is acquired on credit by that small business or small business owner person from the other person primarily for purposes related to the activities of the small business for use primarily for other than personal, family, or household purposes.
c) Acknowledge that not every “debt collector” subject to the Rosenthal Act is required to have a license pursuant to the DCLA. In Sections 1788.11 and 1788.14.5, add “if applicable” after references to a debt collector license number.
d) Make subdivision (a) of Section 1788.12 and Section 1788.17 apply to a consumer debt only, rather than a covered debt.
e) Provide a delayed implementation date of July 1, 2025, for the provisions of Section 1788.14.5 to apply to covered commercial debt. 
f) Delete amendments to subdivision (i) of Section 1788.18 made by this bill, restoring the clarification in existing law of the applicability of this section to debtors that are not natural persons. 
9) DOUBLE-REFERRAL
This bill is double referred to the Committee on Judiciary. 
10) PRIOR AND RELATED LEGISLATION
SB 1482 (Glazer) of this legislative session expands the scope of the California Licensing Law to cover specified commercial financing transactions offered to small businesses and establishes requirements and prohibitions on commercial financing providers and brokers engaged in such transactions. SB 1482 is scheduled to be heard by this committee during the same hearing as this bill.
SB 869 (Glazer) of this legislative session was substantively similar to SB 1482. The bill passed this committee in January of this year with a unanimous 6-0 vote and the Senate Judiciary Committee on a 10-0 vote, but subsequently was held by the Senate Appropriations Committee.
SB 33 (Glazer, Chapter 376, Statutes of 2023) made permanent the annualized interest rate disclosure required by SB 1235 of 2018.
SB 1324 (Durazo) of the 2021-22 session would have added rental debt as a consumer debt covered by the Rosenthal Act, thus requiring a landlord or third party collecting rental debt on behalf of a landlord to comply with the Rosenthal Act. The bill passed this committee, but subsequently was held by the Senate Appropriations Committee.
SB 187 (Wieckowski, Chapter 545, Statutes of 2019) provides that a mortgage debt is a consumer debt for the purposes of the Rosenthal Act and removes an exemption in the Rosenthal Act for attorneys who regularly, in the ordinary course of business, collect debts on behalf of themselves or others. 
SB 1235 (Glazer, Chapter 1011, Statutes of 2018) established a first-in-the-nation disclosure framework that applies to a variety of financing products offered to small business borrowers, including a requirement to disclose the annualized rate percentage of financing.
LIST OF REGISTERED SUPPORT/OPPOSITION
Support
East Bay Community Law Center (co-sponsor)
Cameo - California Association for Micro Enterprise Opportunity (co-sponsor)
Consumer Federation of California (co-sponsor)
Small Business Majority (co-sponsor)
Berkeley Law & Organizing Collective
Bet Tzedek Legal Services
California Low-income Consumer Federation

Consumer Attorneys of California
Decosimo Law
Housing and Economic Rights Advocates (HERA)
Ica
LA Cocina
Microenterprise Collaborative of Inland Southern California
Public Law Center
Renaissance Entrepreneurship Center
San Juan Capistrano Chamber of Commerce
Sonya Yruel Photography
The Lisa B Company
25 Individuals
Opposition
American Financial Services Association
California Association of Collectors, INC
California Bankers Association
California Chamber of Commerce
California Community Banking Network
California Credit Union League
California Creditors Bar Association
California Financial Services Association
California Mortgage Bankers Association
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