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Subject:  


DIGEST

This bill requires a proponent to conclude an examination of an election petition for insufficiency no later than 60 days from the date the examination commenced.

ANALYSIS

Existing law:

1) Provides, pursuant to the California Constitution, that the people have the right of access to information concerning the conduct of the people’s business, and, therefore, the meetings of public bodies and the writings of public officials and agencies are required to be open to public scrutiny.

2) Governs the disclosure of information collected and maintained by public agencies pursuant to the California Public Records Act (CPRA).  Provides that all public records are accessible to the public upon request, unless the record requested is exempt from public disclosure.

3) Provides that the following are not public records:

a) A statewide, county, city, or district initiative, referendum, or recall petition.

b) A petition circulated pursuant to Section 5091 of the Education Code.

c) A petition for reorganization of school districts submitted pursuant to Article 1 (commencing with Section 35700) of Chapter 4 of Part 21 of Division 3 of Title 2 of the Education Code.

d) A petition for reorganization of community college districts submitted pursuant to Part 46 (commencing with Section 74000) of Division 7 of Title 3 of the Education Code; and

e) A memorandum prepared by a county elections official in the examination of a petition, indicating which registered voters signed that particular petition. 

4) Provides that materials in 3), above, are not open to inspection except to the following persons:

a) A public officer or public employee who has the duty of receiving, examining, or preserving the petition, or who is responsible for preparation of the memorandum. 

b) If a petition is found to be insufficient, by the proponent of the petition and a representative of the proponent as may be designated by the proponent in writing, in order to determine which signatures were disqualified and the reasons therefor.

5) Provides that if the proponent of a petition is permitted to examine a petition and a memorandum pursuant to 4)b), above, the examination must commence not later than 21 days after certification of insufficiency.

6) Requires a voter or campaign committee seeking a recount, before the recount is commenced and at the beginning of each subsequent day, to deposit with the elections official the amount of money required by the elections official to cover the cost of the recount for that day.

7) Provides that the money deposited must be returned to the depositor if, upon completion of the recount, the candidate, slate of presidential electors, or the position on the measure (affirmative or negative) for which the declaration is filed is found to have received the plurality of votes cast which it had not received according to the official canvass or, in an election where there are two or more candidates, the recount results in the candidate for whom the recount was requested appearing on the ballot in a subsequent runoff election or general election who would not have so appeared in the absence of the recount.

8) Provides that the depositor shall be entitled to the return of any money deposited in excess of the cost of the recount if the candidate, slate, or position on the measure has not received the plurality of the votes cast or, in an election where there are two or more candidates, the recount does not result in the candidate for whom the recount was requested appearing on the ballot in a subsequent runoff or general election as a result of the recount.

9) Provides that, if the random sampling of the number of qualified voters who signed a petition shows that the number of valid signatures is within 95 to 110 percent of the requisite number of qualified voters, the Secretary of State must order the examination and verification of the signatures filed, and within 60 days of this order, as specified, the elections official must determine the number of qualified voters who signed the petition.

This bill:

1) Requires an examination of a petition for insufficiency to conclude no later than 60 days from the date examination commenced.

2) Requires that all costs incurred by the county elections official due to the examination be reimbursed within 30 days from the date the examination concludes.

3) Requires, before an examination is conducted and at the beginning of each day following, the proponent of a petition who requests to examine a petition and a memorandum to deposit with the elections official a sum as required by the elections official to cover the cost of the examination for that day.  Provides that the proponent is entitled to the return of any money deposited in excess of the cost of the examination.  Provides that funds not required to be refunded must be deposited in the appropriate public treasury.  Provides that the elections official is not bound by any estimate of cost provided to the proponent or required to be deposited by the proponent and may, on a pro rata basis, bill the proponent for additional actual expense or refund any excess paid depending on the final actual cost.

4) Defines “cost” to mean any cost incurred by a county elections official that is in addition to or greater than general operating costs.

BACKGROUND

California Public Records Act and Petitions.  The CPRA makes all public records of a public agency open to public inspection upon request and grants the public the right to obtain a copy of any public record, unless the records are otherwise exempt from public disclosure.  In 2004, the right of public access was enshrined in the California Constitution with the passage of Proposition 59 at the statewide general election held on November 3, 2004.  Proposition 59 amended the California Constitution to specifically protect the right of the public to access and obtain government records.  Additionally, at the statewide primary election held on June 3, 2014, voters approved Proposition 42 and increased public access to government records by requiring local agencies to comply with the CPRA and the Ralph M. Brown Act, and with any subsequent statutory enactment amending either act, as provided.

Under the CPRA, public records are open to inspection by the public at all times during the office hours of the agency, unless exempted from disclosure.  A public record is defined as any writing containing information relating to the conduct of the public’s business prepared, owned, used, or retained by any public agency regardless of physical form or characteristics.  Additionally, the CPRA only allows an agency to charge a fee to cover the direct costs of duplication of a public record in a non-electronic format or statutory fee if applicable. 

The CPRA expressly provides that certain election petitions are not public records. Additionally, they and are not open to inspection except to specified public officials or, if a petition is found to be insufficient, by the proponent of the petition in order to determine which signatures were disqualified and the reasons therefor. Existing law also provides that the examination of a petition must commence within 21 days of certification of insufficiency, but there is no time prescribed for when the examination must end.

Los Angeles County.  The Committee to Support the Recall of District Attorney George Gascón (proponents) submitted a recall petition containing 715,833 signatures on July 6, 2022, which was 148,976 more than required to trigger a recall election. (Committee to Support the Recall of District Attorney George Gascon v. Dean C. Logan et al. (2023) 94 Cal.App.5th 352 at 359.) On August 15, 2022 the County issued a press release after a full count examination of the signatures on the petition to recall DA Gascón, stating that the proponents were 46,000 signatures short of those needed to qualify for the ballot. The press release noted the number of invalidated signatures as 195,783 and provided categories for why the signatures were rejected: “Not Registered” (88,464); “Duplicate” (43,593); “Different Address” (32,187); “Mismatch Signature” (9,490); “Canceled” (7,344); “Out of County Address” (5,374); and “Other” (9,331). (Ibid at fn. 2.) The proponents began an examination of the signatures on September 6, 2022 and were permitted by the Registrar to examine the signatures three days a week from 9:00 am until 4:00 pm with “no more than 14 representatives working at seven computer workstations under the control of Registrar staff.  The Registrar prohibited the Committee from using any personal electronic devices inside its examination room.” 

The proponents were provided several reports by the Registrar in the examination room including: “(1) a report of signatures challenged as due to death with a date of death; (2) a report of signatures challenged as fatal pending with a fatal pending reason code; and (3) a report of signatures challenged as duplicates with all other signatures for the voter, including accepted signatures.”  The Registrar also provided “a hardcopy list and report of invalided signatures, hardcopy list of signatures invalidated for death or fatal pending, and a hardcopy report showing when a voter changed or updated an address during the time the petition was circulated.”  The Registrar declined to provide the proponents with information it deemed were not authorized by existing law, including “training materials for the software program it used to store voter registration records […], all signatures on file for each voter, various lists and/or reports for signatures deemed valid and accepted, and signatures invalidated as duplicates, death, fatal pending, or different address.  The proponents brought suit seeking several things, including access to training materials for staff to interpret its own data, electronic copies of lists of all voters who submitted a valid signature, whose signatures were invalidated, and original affidavits of registration and re-registration for voters whose recall signatures were rejected.  Proponents also sought an order to allow 25 representatives of the proponents to be able to participate in the examination five days a week, access to computer stations for each representative, and the ability to use their own devices. 

The trial court issued several orders that, among other things, (1) authorized the proponents and their representatives to use electronic lists of voter data outside the examination room subject to a protective order, and (2) ordered disclosure of current and former affidavits of registration for rejected signatures to proponents.  The Registrar appealed the trial court’s decision on multiple grounds, including that the use of electronic lists of voter data outside the examination room and access to current and former affidavits of registration for rejected signatures would violate confidentiality statutes and was outside the scope of existing law.  The Appeals Court agreed with the Registrar regarding the disclosure issue, dismissed other issues raised on appeal by the Registrar on procedural grounds, and remanded the case back to the trial court on certain outstanding issues that remained in the case. 

The Appeals Court pointed to the constitutional guarantee of voter privacy as the main reason for its finding on the disclosure issues stating: 

In view of the constitutional guarantee of voter privacy, however, it is unlikely the Legislature intended to broaden a petition examination by permitting the proponent to copy petition and memoranda data for use beyond the control of county election officials. In Bilofsky v. Deukmejian (1981) 124 Cal.App.3d 825, 831, 177 Cal.Rptr. 621 (Bilofsky), this court narrowly construed a provision in the Elections Code to prohibit any circulator of a petition (initiative, referendum, or recall) from using the list of signatures “‘for any purpose other than qualification of the ... question for the ballot.’” Guided by “the California constitutional guarantee of privacy by insuring the least interference with that right of persons signing ... recall petitions,” we narrowly construed the provision as “designed in order to protect the signer from any use of his identity other than that integral to the [petition] process.” 

We agree with the Registrar that the same privacy concerns exist for voters who participate in recall petitions. (See [Government Code] §§ 7924.000, subds. (a)-(c).) Use of voter information in this case outside the Registrar’s walls would undoubtedly give the Committee greater control over how they use the information. In turn, this level of control could expedite its petition examination. But the Committee already has access to this information for use inside the examination room. And as a practical matter, we are mindful of the risks of unlawful dissemination of voter data in this case, even if that risk is mitigated by a protective order.[] Under these circumstances, we do not believe that use of electronic voter data outside the Registrar’s walls is “integral” to the Committee’s petition examination. (Bilofsky, supra, at pp. 831, 833, 177 Cal.Rptr. 621.)

The Appeals Court also concluded that existing law “does not authorize disclosure of affidavits of registration to proponents of recall petitions, the trial court erred by ordering disclosure of them in this case.”

According to the County, the above described petition review lasted 14 months, cost the County approximately $1.5 million in additional staffing and resources, and diverted substantial resources and staffing away from existing election support activities; such as, examination of other initiative and referendum petitions at the state and local levels, updating of voter records, and preparing for the November 2022 General Election. The Court of Appeal decision does not address the duration of the failed petition examination or cost recovery as these were not issues in the case. The petition examination ultimately concluded because the trial court ordered the examination to conclude by November 21, 2023, which was 14 months after the petition review commenced.

COMMENTS

1) According to the author: When a petition receives insufficient signatures to qualify for the ballot, state law affords proponents the opportunity to examine the petition and reasons for signature rejections.  However, there is no time limit for this review process which increases demand on county elections department staff time and resources.  Some petition proponents have exploited this access to public resources through indefinite time for a review.  SB 1441 establishes a 60-day time limit for the proponents to complete their review of the failed petition’s signatures and authorizes a county to recover costs for resources expended accommodating the proponent’s access to election records.

2) Double Referral.  Prior to being heard by this committee, SB 1441 was heard in the Committee on Judiciary where it was approved with a 9 – 2 vote.

3) Argument in Support.  In a letter sponsoring SB 1441, the County of Los Angeles stated, in part, the following:

Current law is silent regarding the amount of time proponents have to review failed petitions. Government Code section 7924.110 states that a petition proponent has up to 21 days after certification of insufficiency to commence an examination of disqualified petition signatures.  However, the statute does not inform proponents of a failed petition how long they have to conduct their review of the insufficient signatures.

Likewise, current law is silent about who must bear extraordinary costs incurred by elections offices for a protracted examination.  Protracted reviews, although rare, are costly.  SB 1441 would permit election officials to recover costs associated with reviewing failed petitions when those costs are not part of the normal operations budget of an elections office.  Examples of such costs include hiring additional staff, sacrificing office space, and providing secure computer stations for the proponents to review documents.

Elections have become increasingly complex, particularly following the enactment of the California Voter’s Choice Act (SB 450, Chapter 832, Statutes of 2016).  This complexity is creating greater demand for existing staff time and office resources.  In this context, it is important to remember that county election officials have a sworn duty to ensure elections are conducted fairly, transparently, and lawfully.  It is critical that county election officials ensure that election activities, like reviewing a failed petition, are managed effectively.  As a result of current law’s silence, petition proponents in some jurisdictions have exploited this access and abused public resources through what they may perceive as their right to an infinite amount of time and staff to examine failed petitions without obligation to reimburse the county.  One egregious petition examination resulted in proponents using 14 months of election staff office time, office space, and computer terminals at a cost of well over $1.5 million.

4) Argument in Opposition.  In a letter opposing SB 1441, the Howard Jarvis Taxpayers Association stated, in part, the following:

The Howard Jarvis Taxpayers Association must oppose your Senate Bill 1441.  The bill eviscerates a critically important tool for voters to ensure accurate verification of signatures on recall, initiative, and referendum petitions.  It does this by placing a 60-day limit on the proponents’ review of rejected signatures and the reason for that rejection, and by adding a new requirement for proponents to pay the costs of the review, which could run into the hundreds of thousands of dollars.

SB 1441 requires proponents to deposit a sum covering the daily cost determined by the elections official before the examination even commences, and daily thereafter, with any costs above those amounts paid in full within 30 days from the date that the examination concludes.  This bars all but the wealthiest Californians and well-funded special interest groups from verifying the accuracy of a county’s determination that insufficient signatures were submitted to qualify a measure for the ballot.

RELATED/PRIOR LEGISLATION

SB 286 (Newman), Chapter 870, Statutes of 2023, among other provisions, extended the time in which a county must examine petitions for sufficiency from 30 days to 60 days. 

AB 1004 (Ta) of 2023 would have established a process for a voter whose signature on a state, county, city, or district initiative, referendum, or recall petition is rejected by an elections official to submit a statement to verify the voter’s signature.  AB 1004 was held in the Assembly Committee on Appropriations.

POSITIONS


Sponsor:	County of Los Angeles		

Support:	California Association of Clerks and Election Officials
	California State Association of Counties
		
Oppose:	Howard Jarvis Taxpayers Association
	3 individuals
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