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ABPCA Bill Id:AB 2182 (
Author:Haney) – As Amended Ver:March 18, 2024
SUBJECT:  Public works
SUMMARY:  Makes numerous changes to state public works law including authorizing the Director of Industrial Relations (Director) to dismiss the request of a contractor or subcontractor for a review of a civil wage and penalty assessment due to the contractor’s or subcontractor’s failure to appear for a prehearing conference or hearing and granting joint labor-management committees (JLMCs) reasonable access to public works job sites.  Specifically, this bill:  
1) Authorizes the Director to dismiss the request of a contractor or subcontractor for a review of a civil wage and penalty assessment due to the contractor’s or subcontractor’s failure to appear for a prehearing conference or hearing after receiving notice, as specified. Within 15 days of the issuance of the decision, the Director may, upon a showing of good cause for the failure to appear, reconsider the dismissal of the request for review.
2) Requires, as a condition to filing a petition for a writ of mandate challenging the decision of the Director in their review of a civil wage and penalty assessment, the petitioner seeking the writ to first post a bond with the Labor Commissioner (LC) equal to the total amount found to be due and owing as determined pursuant to the decision. 
3) Provides that, effective July 1, 2025, representatives of a JLMC, as specified, shall be permitted reasonable access to active public works job sites to monitor compliance with the prevailing wage and apprenticeship requirements. 

4) Authorizes a JLMC to bring an action in any court of competent jurisdiction against an awarding body, contractor, or subcontractor that willfully denies the committee’s representative reasonable access. The action shall be brought within six months of the denial of access.

5) Requires a court in an action described in 4) above to award a prevailing JLMC the following:

a) A civil penalty of one thousand dollars ($1,000) for each occasion that reasonable access was denied.

b) Its reasonable attorney’s fees and costs incurred in maintaining the action, including expert witness fees.

6) Removes an exception that allows the Director to determine that annualization does not further the purpose of the law from a general rule requiring annualization when the employer seeks credit for employer payments that are higher for public works projects than for private construction performed by the same employer. 

7) States that annualization applies to all employer payments towards fringe benefits except for contributions to certain defined contribution pension plans. 
8) States that the employer shall have the burden of demonstrating that the credit for employer payments was properly calculated.

9) Requires the employer to, upon request of the LC, produce records of employee hours and employer payments on private construction sufficient for the LC to verify that the credit for employer payments was properly calculated on an annualized basis.

10) Provides that any exemptions to the annualization requirements issued by the Director prior to January 1, 2025, are revoked.

11) Requires prevailing wage fringe benefit credit issues not addressed by California statutes or regulations to be governed by the version of the United States Department of Labor Field Operations Handbook in effect on January 1, 2023.

12) Requires, if during any semiannual period the Director determines that there has been a change in any prevailing wage rate in any locality, the Director to make such change available to the awarding body and the Director’s determination to be final, except as specified. Such determination shall apply on its effective date to any contract that is awarded or for which notice to bidders is published after July 1, 2025.

13) Permits any contractor, awarding body, or representative of any craft, classification, or type of work affected by a change in rates on a particular contract to, within 20 days after publication of the new determination, file with the Director a verified petition to review the determination of that rate on the ground that it has not been determined in accordance with the law. Within two days after the filing of the petition, a copy of that petition shall be filed with the awarding body. 

14) Requires the Director, or the Director’s authorized representative, to, upon notice to the petitioner, the awarding body, and other persons the Director deems proper, including the recognized collective bargaining representatives for the particular crafts, classifications, or types of work involved, initiate an investigation or hold a hearing. Within 20 days after the filing of that petition, or within a longer period as agreed upon by the Director, awarding body, and all interested parties, the director shall make a final determination, as specified.  

15) States that a determination issued by the Director is effective 10 days after its issuance. The Director shall include an issue date on the determination. The determination shall remain in effect until it is modified, rescinded, or superseded by the Director.

16) Provides that 12) through 15) above are operative on July 1, 2025.

17) Requires, upon request of the LC, a contractor or subcontractor to make available for inspection by the LC any payroll records requested by the LC to verify the accuracy or completeness of certified payroll records required to be produced pursuant to the general requirement that a contractor or subcontractor produce accurate payroll records. The contractor or subcontractor has 10 days in which to comply following receipt of a written notice from the LC requesting records. In the event the contractor or subcontractor fails to comply with the 10-day period, the contractor or subcontractor shall be liable for specified penalties.
18) For purposes of 17) above, the term “payroll records” means all time cards, cancelled checks, cash receipts, trust fund forms, books, documents, schedules, forms, reports, receipts or other evidences which reflect job assignments, work schedules by days and hours, and the disbursement by way of cash, check, or in whatever form or manner, of funds to a person(s) by job classification and/or skill pursuant to a public works project. 
EXISTING LAW:  
1) Establishes the LC within the Department of Industrial Relations (DIR), to enforce, among other things, wage and hour law, anti-retaliation provisions, and employer notice requirements. Labor Code §79 et seq.  
2) Authorizes an affected contractor or subcontractor may obtain review of a civil wage and penalty assessment by transmitting a written request to the office of the LC that appears on the assessment within 60 days after service of the assessment. Labor Code §1742(a). 

3) Requires, upon receipt of a timely request, a hearing to be commenced within 90 days before the Director, who shall appoint an impartial hearing officer. Labor Code §1742(b).

4) Requires, within 45 days of the conclusion of the hearing, the Director to issue a written decision affirming, modifying, or dismissing the assessment. Labor Code §1742(b).

5) Authorizes an affected contractor or subcontractor to obtain review of the decision of the Director by filing a petition for a writ of mandate to the appropriate superior court within 45 days after service of the decision. Labor Code §1742(c).

6) Authorizes a JLMC established pursuant to the federal Labor Management Cooperation Act of 1978 to bring an action in any court of competent jurisdiction against an employer that fails to pay the prevailing wage to its employees or that fails to provide payroll records as required by law. Labor Code §1771.2(a).

7) Provides that employer payments are a credit against the obligation to pay the general prevailing rate of per diem wages. Labor Code §1773.1(c).

8) Requires the credit for employer payments to be computed on an annualized basis when the employer seeks credit for employer payments that are higher for public works projects than for private construction performed by the same employer, unless certain circumstances exist. Labor Code §1773.1(e).

9) Provides that if during any quarterly period the director shall determine that there has been a change in any prevailing rate of per diem wages in any locality they shall make such change available to the awarding body and their determination shall be final. Such determination by the Director shall not be effective as to any contract for which the notice to bidders has been published. Labor Code §1773.6.

10) Requires each contractor and subcontractor to keep accurate payroll records, showing the name, address, social security number, work classification, straight time and overtime hours worked each day and week, and the actual per diem wages paid to each journeyman, apprentice, worker, or other employee employed by the contractor or subcontractor in connection with the public work. Labor Code §1776(a). 

11) Requires the payroll records to be certified and to be available for inspection at all reasonable hours at the principal office of the contractor on the following basis:

a) A certified copy of an employee’s payroll record shall be made available for inspection or furnished to the employee or the employee’s authorized representative on request.

b) A certified copy of all payroll records shall be made available for inspection or furnished upon request to a representative of the body awarding the contract and the Division of Labor Standards Enforcement.

c) A certified copy of all payroll records shall be made available upon request by the public for inspection or for copies thereof. Labor Code §1776(a). 
FISCAL EFFECT:  Unknown
COMMENTS: According to the author, “Workers deserve to be paid the current prevailing wage – regardless of whether a project was bid on years ago, or days ago. AB 2182 levels the playing field for construction workers by making sure that when they begin a project, they are earning the current wage – not the wage that was set when the project was announced. AB 2182 also ensures that contractors are complying with all parts of the State’s public works law and will provide transparency on public works projects.”

The author continues, “The bill promotes equity solutions and maximizes benefits for underserved and marginalized communities by ensuring that workers who are from these same communities working on public works projects have strong labor protections and are paid the most current wage to support their families.”

Arguments in Support
The State Building and Construction Trades Council of California, sponsor of the bill, states, “Under existing law, the prevailing wage determination that is in effect when a public works project is advertised for bid governs the project regardless of how long the project lasts. Thus, if work does not start for a long time after the advertisement for bids, or the work goes on for a long time, the required prevailing wage will not keep up with the CBA on which the determination is based. This occurs if there is a single asterisk determination or if the determination has a double asterisk, but the work goes on for longer than the predetermined changes.

This bill would make current prevailing wage determinations applicable to projects, so the required prevailing wage or benefits will keep up with the actual prevailing wage rates. Contractors can estimate materials costs when they bid and they can also estimate future increases in labor costs when they bid. Union-signatory contractors already must do this because they must pay the current CBA rates. Using current prevailing wage rates maintains a level playing field.
This bill would also grant representatives from joint labor-management committees reasonable access to active public works jobsites to ensure compliance with prevailing wage and apprenticeship requirements so that workers are treated fairly.”

Arguments in Opposition
The Construction Employers’ Association is opposed and states, [image: ]“The measure provides that if DIR makes a determination concerning a new prevailing wage rate, the new rates shall take effect immediately, even for projects that are already underway. Bids are submitted to public agencies based on wage rates known at the time of bid and included in the applicable wage determinations. DIR typically issues wage determinations twice a year in February and in August. The applicable wage determinations for each project are determined by the bid advertisement date and in accordance with Labor Code section 1773.2, the awarding body must specify the wage rates in the call for bids, in the bid specifications and the contract. The rationale for not adjusting wage rates mid-stream is simple; contractors and subcontractors have no way to recoup the difference from public agencies because they are under contract. To the extent that the author would like to raise wages during the course of construction, the measure must provide that public agencies shall be responsible for paying any change order related to the new wage rates. Absent that, contractors and subcontractors will be working at a loss.”

Prior Legislation
AB 1140 (Daly) of 2013 would have provided that if the Director determines, within a semiannual period, that there is a change in any prevailing rate of per diem wages in a locality, that determination applies to any public works contract that is awarded or for which notice to bidders is published on or after January 1, 2014. This bill was vetoed by Governor Brown. 
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State Building and Construction Trades Council (Sponsor)
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