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SUBJECT:  California Environmental Quality Act:  exemption:  road and safety improvement projects

DIGEST: This bill creates a California Environmental Quality Act (CEQA) exemption for road safety and improvement projects conducted by the Department of Transportation (DOT) at specified high vehicle collision sites. 

ANALYSIS:

Existing law:  	

1) CEQA requires lead agencies with the principal responsibility for carrying out or approving a project to prepare a negative declaration (ND), mitigated negative declaration (MND), or environmental impact report (EIR) for the project, unless the project is exempt from CEQA. (Public Resources Code (PRC) §21000 et seq.)

2) Establishes numerous CEQA exemptions in statue and in the California Code of Regulations (CEQA guidelines Sections 15260-15285). CEQA exemptions include exemptions for emergencies and for road related actions including: the establishment or modification of tolls; a project for the institution or increase of passenger or commuter services on rail or highway rights-of-way already in use, including modernization of existing stations and parking facilities; a project for the institution or increase of passenger or commuter service on high-occupancy vehicle lanes already in use, including the modernization of existing stations and parking facilities; facility extensions not to exceed four miles in length which are required for the transfer of passengers from or to exclusive public mass transit guideway or busway public transit services; the development of a regional transportation improvement program, the state transportation improvement program, or a congestion management program.

3) Exempts from CEQA, until January 1, 2030, bicycle transportation plans for an urbanized area for restriping of streets and highways, bicycle parking and storage, signal timing to improve street and highway intersection operations, and related signage for bicycles, pedestrians, and vehicles under certain conditions if the lead agency holds noticed public hearings in areas affected by the bicycle transportation plan and files a notice of exemption (NOE) with Office of Planning and Research (OPR). (PRC §21080.20)

4) Establishes requirements for individuals following a collision, which includes notifying the police department of the city where the collision occurred or, if the collision occurred in unincorporated territory, the local headquarters of the Department of the California Highway Patrol. (Vehicle Code 20002(a)(2)) 

This bill: 

1) Creates a CEQA exemption for road and safety improvements conducted by the DOT at any of the 15 locations in the state highway system with the highest rates of vehicle collisions at any given time, according to data collected by the DOT. 

Background

1) The A, B, C’s of CEQA. CEQA is designed to (a) make government agencies and the public aware of the environmental impacts of a proposed project, (b) ensure the public can take part in the review process, and (c) identify and implement measures to mitigate or eliminate any negative impact the project may have on the environment. CEQA is enforced by civil lawsuits that can challenge any project’s environmental review. Nonprofits, private individuals, public agencies, advocacy groups, and other organizations can all file lawsuits under CEQA. 

CEQA applies to “projects”, which are defined as any actions that involve discretionary choices by a public agency and that can cause a direct or reasonably foreseeable indirect physical change to the environment. If a project is not exempt, it must undergo environmental analysis under CEQA. This process starts with an initial study which determines what level of further environmental review is needed for a given project. If a project has no significant effects on the environment, or if those effects can be fully mitigated, the project can move forward with a negative declaration (ND) or mitigated negative declaration (MND). If the initial study finds that the project has potential significant effects on the environment, then a full EIR is conducted. An EIR provides thorough environmental review of a proposed project. In addition to considering alternatives to the proposed project, the EIR analyzes the significant direct and indirect environmental impacts of a proposed project on water quality, transportation, air quality and greenhouse gas emissions, terrestrial and aquatic biological resources, surface and subsurface hydrology, land use and agricultural resources, aesthetics, geology and soils, recreation, public services and utilities such as water supply and wastewater disposal, and cultural resources, among other factors. If there are significant impacts on the environment, the EIR also proposes mitigation measures for those impacts. 

2) CEQA exemptions. There are two types of CEQA exemptions: statutory and categorical exemptions. Statutory exemptions are created by the Legislature, and generally apply even if a project has the potential to significantly affect the environment. There are over 120 statutory CEQA exemptions in the Public Resources Code, Water Code, Government Code, and Health and Safety Code among others. In contrast to statutory exemptions, categorical exemptions, which are part of the CEQA guidelines, generally do not apply if there are significant environmental impacts associated with the project. There are 33 categorical CEQA exemptions listed in the CEQA guidelines, many of which cover a wide range of projects. 

3) CEQA exemptions and transportation projects. In October 2017, the Senate Environmental Quality Committee conducted a survey to understand CEQA compliance and litigation at state agencies. From this survey (on data from 2011-2016), the Committee found that the Department of Transportation (DOT) conducted 3,259 projects, 89.3% of which were exempt from CEQA. The full breakdown of the CEQA process for projects are: 
 Exempt through a categorical exemption: 2,890 projects (88%)
       Exempt through a statutory exemption: 44 projects (1.3%)
 Subject to an ND/mitigated ND: 263 projects (8%) 
 Subject to an EIR: 62 projects (1.9%) 
 Total CEQA challenges filed: 29 (less than 1%) (multiple lawsuits could     have been filed against a single project, making the number of projects challenged potentially even lower).

4) Road safety planning in California. The DOT oversees the California Strategic Highway Safety Plan (SHSP), which is a statewide traffic safety plan that coordinates with federal, state, local, tribal, and private sector safety stakeholders to identify challenge areas and establish goals and objectives to increase highway safety. The document is intended to identify key safety needs and to guide investment decisions toward actions with the greatest potential to save lives and prevent injuries. The SHSP is data based and includes review of fatal and serious injury collisions across all roadways in California. 

The SHSP has identified several key areas as high priorities to reduce fatalities and serious injuries across the state. The top five priorities include both road type and driver vulnerability, and include: 
· Lane Departures
· Impaired Driving
· Speed Management / Aggressive Driving
· Pedestrians and Bicyclists
· Intersections

The DOT makes the data in the SHSP readily available through the SHSP Crash Data Dashboard, which provides those entities that implement SHSP  with direct access to crash data to support data-driven implementation of the SHSP. 

Comments

1) Purpose of Bill. According to the author, in California, thousands of people lose their lives or suffer life-changing injuries in automobile collisions. In 2023, pedestrian deaths increased to their highest level in 41 years in California. A 2022 study from the National Highway Traffic Safety Administration (NHTSA) found disparities in the risk of travel for low-income communities and communities of color. From rural areas to urban cities, California streets are getting more dangerous for pedestrians and drivers alike. The scattered safety improvements across the state are only a temporary fix, ultimately increasing the burden and expense on road improvements, maintenance, and development in the long run. SB 936 will establish a CEQA exemption for road safety improvements for the top 15 locations on the state highway system with the highest rate of vehicle collisions according to data collected by the California Department of Transportation (Caltrans); assisting in Caltrans’ prioritization of road safety improvements and providing relief on the state budget, its resources, and tax-payers pocketbooks.”

2) Is CEQA the Roadblock? As discussed in the background section, almost 90% of transportation projects are currently exempt from CEQA. Because there is currently no identification of the top 15 highest collision sites in the state highway system or the types of projects that might constitute safety or improvement projects, it is impossible to know how many of these projects already receive CEQA exemptions. Unless high-collision sites or the types of projects to address road safety and improvement are different from other sites or other projects in some significant but currently unknown way, then it is likely that the majority of these projects would already be eligible for an existing CEQA exemptions. For example, one type of project that might be used to address road safety, as enumerated by the author’s office, would be to add guardrails to high collision areas. A search of CEQAnet, the State’s database of filed notices for certain CEQA projects, identified dozens of projects for new, replacement, and expansion of guardrails in the last few years. All of these projects have used existing CEQA exemptions. 

Even for those roadside safety or improvement projects that are not already eligible for existing CEQA exemptions, only 1.9% are subject to the more lengthy and thorough environmental review of an EIR. Finally, less than 1% of DOT transportation projects are subject to what is typically the most time-consuming component of the CEQA process—litigation. 

Advancing projects that reduce road collisions is an important goal. However, there may be many factors other than CEQA that have a much more direct impact on the speed of deployment for projects that enhance road safety, including time and financial constraints. One of the primary purposes of the SHSP is to help relevant entities prioritize which actions to take to decrease on-road fatalities and injuries, fundamentally recognizing that not every action or project can be deployed immediately due to funding and time constraints among other factors. 

Given that nearly 90% of DOT projects are exempt from CEQA already, and that many factors other than CEQA have a more direct impact on which projects are advanced as priorities by the DOT, it seems likely that CEQA is not a significant roadblock to deploying these important road safety and improvement projects. 

3) What projects are we talking about? The bill does not currently define what types of projects would be “safety and improvement” projects. Without such a definition, it is not possible to understand the type or scope of projects that might be eligible for a CEQA exemption under this bill. However, given the broad language of “safety” and “improvement,” this exemption might encompass projects such as new lanes for highways, changes to wildlife crossing locations, re-routing traffic through disadvantaged communities, or an extensive list of other projects that could be argued to improve or enhance road safety. 

Since 90% of DOT projects are already exempt from CEQA, it is worth considering that the remaining 10% may merit further environmental review. The environmental review may be relatively short if appropriate: for example, another potential road safety project posited by the author’s office could be broadening road shoulders: dozens of such projects of the last decade, as identified in CEQAnet, have proceeded with ND’s or MNDs, which do not require the extensive environmental review, suggested alternatives, mitigation measures, or public engagement required in a full EIR. The 1.9% of DOT projects that do result in a full EIR are likely projects that benefit from those mitigation and transparency measures. Without CEQA, a project with significant, unknown environmental impacts could proceed without any mitigation measures or public engagement.

4) Identifying and defining “high-collision sites.” The DOT does not currently produce a list of highest-collision sites on state highways. It is unclear in the current language of SB 936 what entity would be tasked with developing and maintaining such a list, or with what frequency the list would be updated (a site may be in the top 15 one day, and not in the next).

Identifying such sites may not be a simple matter. For instance, it could be important to consider the severity of the collision in developing such a list: in an average year, 20% of all car accidents in the U.S. occur in parking lots, but these collisions only result in approximately 1% of the fatalities from car crashes. SB 936 also does not specify what geographic area could constitute a “site,” meaning that a site could be a specific section of an onramp or entire highway. The implications for creating a site-based CEQA exemption depend strongly on how narrow a site is defined. 

5) Putting the cart before the horse. SB 936 aims to improve the timeliness of action to improve road safety. Road safety is a serious issue. According to the National Highway Traffic Safety Administration (NHTSA), more than 2,000 people died in California traffic accidents in just the first six months of 2023. TRIP, a national transportation research non-profit, fatal traffic crashes have resulted in $166 billion in economic and quality-of-life costs for Californians in 2022 alone.  

However, there are several outstanding questions that would need to be understood to evaluate the specific policy advanced in SB 936 to understand how efficacious it might be and the resultant implications on communities and the environment. Some of the outstanding questions include:

· How are road “safety” and “improvement” projects defined? Would this encompass freeway expansions, routing roads through disadvantaged communities, altering wildlife corridors, or other environmentally impactful projects?
· What are the major factors that delay deployment of road safety and improvement projects, and is CEQA a significant contributor to that delayed deployment? 
· What percent of “road safety” and “improvement” projects are already exempt from CEQA? 
· How are high collision sites identified? 
· How big is a “site”? 
· How is a list of the top 15% high-collision sites updated and maintained?

Without having answers to these questions, it is impossible to evaluate whether or not creating a CEQA exemption would have an impact on increasing road safety, or to add appropriate guardrails to such an exemption to ensure that communities and the environment are not harmed. Until these questions are known, it is impossible to understand the implications to communities and the environment that could result from having projects of unknown size, significance, and environmental impact moving forward without the appropriate environmental disclosure or public engagement required under CEQA. 

   The author and committee may wish to remove the portion of the bill that creates a CEQA exemption, and instead direct the Office of Planning and Research in coordination with the relevant transportation agency to conduct a study identifying the level of CEQA review required for safety projects, which will be identified in the study, at high-collision sites. 

6) Committee amendments. Staff recommends the committee adopt the bolded amendments contained in comments 5 above. 

DOUBLE REFERAL 

If this measure is approved by the Senate Environmental Quality Committee, the do pass motion must include the action to re-refer the bill to the Senate Transportation Committee.

Related/Prior Legislation

SB 288 (Wiener, Chapter 200, Statutes of 2020) exempts form CEQA until 2023, various transit-related projects such as pedestrian and bicycle facilities projects, transit prioritization projects, and projects for the institution or increase of new bus rapid transit, bus, or light rail service on existing public rights-of-way or existing highway rights-of-way.

SB 922 (Wiener, Chapter 987, Statutes of 2022.) expands CEQA exemptions for specified transit, bicycle, and pedestrian projects, and extends these exemptions from 2023 to 2030.

SOURCE:
 	Author	

SUPPORT:
 
Associated General Contractors of California
Associated General Contractors-san Diego Chapter
California Building Industry Association
California Trucking Association
Chino Valley Chamber of Commerce
One Individual	

OPPOSITION:
 
California Environmental Voters (formerly Clcv)
Center for Biological Diversity
Center on Race, Poverty & the Environment
Planning and Conservation League
Streets for All
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