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SUBJECT: California Environmental Quality Act: infrastructure projects: County of San Diego

DIGEST: This bill would add two infrastructure projects in San Diego County to the list of infrastructure projects eligible for California Environmental Quality Act (CEQA) judicial and administrative streamlining under SB 149 (Caballero, Chapter 60, Statutes of 2023). 

ANALYSIS:

Existing law: 	

1) CEQA requires lead agencies with the principal responsibility for carrying out or approving a project to prepare a negative declaration (ND), mitigated negative declaration (MND), or environmental impact report (EIR) for the project, unless the project is exempt from CEQA. (Public Resources Code (PRC) §21000 et seq.). If a project may have a significant effect on the environment, the lead agency must prepare a draft EIR. (CEQA Guidelines §15064(a)(1), (f)(1))

2) Established the Jobs and Economic Improvement Through Environmental Leadership Act of 2011 (AB 900, Buchanan, Chapter 354, Statutes of 2011), which established CEQA administrative and judicial review procedures for an "environmental leadership" project. The Act was later extended and modified in 2021 (SB 7, Atkins, Chapter 19, Statutes of 2021). (PRC §21178 et seq.)

3) Establishes streamlining provisions for a broad swath of energy, transportation, water, and semiconductor projects eligible for expedited judicial review under CEQA in SB 149 (Caballero, Chapter 60, Statutes of 2023). Projects must meet certain environmental and labor criteria to be eligible for this certification. The streamlining certification ends January 1, 2033.

a) Specifies that one type of energy storage projects eligible for streamlining are new storage systems of 20 megawatts or more, that are capable of discharging for at least two hours, provided that a pumped hydro facility may qualify only if it is less than or equal to 500 megawatts and has been directly appropriated funding by the state before January 1, 2023. (PRC § 21189.81(d)(1)(B) 
b) Specifies that one type of water project eligible for streamlining are projects that remove contaminants and salt, including associated treatment, storage, conveyance, and distribution facilities, excluding seawater desalination. (PRC § 21189.81(h)(1)(D)

This bill:  

1) Adds the San Vicente Energy Storage Facility project proposed by the San Diego County Water Authority and a project for the repair, rehabilitation, or replacement of the South Bay Sewage Treatment Plant operated by the International Boundary and Water Commission, as projects eligible for CEQA streamlining certification under SB 149 (Caballero, Chapter 60, Statutes of 2023).

Background

1) The A, B, C’s of CEQA. CEQA is designed to (a) make government agencies and the public aware of the environmental impacts of a proposed project, (b) ensure the public can take part in the review process, and (c) identify and implement measures to mitigate or eliminate any negative impact the project may have on the environment. CEQA is enforced by civil lawsuits that can challenge any project’s environmental review. Nonprofits, private individuals, public agencies, advocacy groups, and other organizations can all file lawsuits under CEQA.

Under CEQA, projects (unless they have a specific exemption) must undergo environmental analysis. This process starts with an initial study which determines what level of further environmental review is needed for a given project. If a project has no significant effects on the environment, or if those effects can be fully mitigated, the project can move forward with a negative declaration (ND) or mitigated negative declaration (MND). If the initial study finds that the project has potential significant effects on the environment, then a full EIR is conducted. An EIR provides thorough environmental review of a proposed project, analyzing the significant direct and indirect environmental impacts of a proposed project on water quality, transportation, air quality and greenhouse gas emissions, terrestrial and aquatic biological resources, surface and subsurface hydrology, land use and agricultural resources, aesthetics, geology and soils, recreation, public services and utilities such as water supply and wastewater disposal, and cultural resources, among other factors. The EIR also includes proposed mitigation measures for any significant effects that it identifies and considers alternatives to the proposed project.  


2) CEQA streamlining. The Legislature has developed streamlining measures to speed CEQA lawsuits against specified projects through the courts. In current law, CEQA streamlining entails both judicial and administrative streamlining. Judicial streamlining requires that a CEQA lawsuit be heard in 270 days, including all appeals, as feasible. Administrative streamlining requires projects to prepare the administrative record, the comprehensive document at the heart of a CEQA case, at the same time as the environmental review documents are prepared. Preparing these documents concurrently, instead of sequentially, saves time if there is a lawsuit. These streamlining measures shorten what is potentially the lengthiest portion of the CEQA process—litigation—while retaining the full environmental review and public engagement offered under CEQA. 

In 2011, the Legislature passed the first CEQA streamlining certification program with the Jobs and Economic Improvement Through Environmental Leadership Act (Leadership Act), which created CEQA streamlining for residential, retail, commercial, sports, and recreational use projects that were certified as Environmental Leadership Development Projects (ELDP) by the Governor (AB 900, Buchanan, Chapter 354, Statutes of 2011). The ELDP program was further extended and modified in 2021 with (SB 7, Atkins, Chapter 19, Statutes of 2021).

In 2023, The Legislature expanded these same streamlining provisions for certain energy, transportation, and water infrastructure projects (SB 149, Caballero, Chapter 60, Statutes of 2023). 

The specific criteria that projects must meet to be eligible for CEQA streamlining varies by project and process, but all are intended to ensure that projects meet high environmental and labor standards. In current law environmental criteria for streamlining includes requirements such as achieving Leadership in Energy and Environmental Design (LEED) Gold certification and being greenhouse gas neutral. SB 149 (Caballero, Chapter 60, Statutes of 2023) also includes a specific equity provision which requires that projects both minimize significant environmental impacts in disadvantaged communities and take mitigation measures that directly benefit the affected community. In offering CEQA streamlining for projects that meet these high standards, California has been able to promote projects that align with the State’s environmental, climate, and labor goals. 

3) San Vicente Energy Storage Facility Project. The proposed San Vicente Energy Storage Facility Project would be located at the San Vicente Dam and Reservoir in San Diego County. The project would create a small upper reservoir above the existing, city-owned San Vicente Reservoir. The upper reservoir would be connected to the lower reservoir by a tunnel system and an underground powerhouse. Water from the bottom reservoir would then be pumped up to the smaller reservoir where it could be stored and eventually released back downhill, generating electricity. The exchange between the two reservoirs would not consume water. 

According to the San Diego County Water Authority website, the proposed hydro energy storage facility at the San Vicente Reservoir could store 500 megawatts of capacity for eight hours generating enough energy for about 135,000 households.

The San Vicente Energy Storage Facility Project would be developed by the City of San Diego and the San Diego County Water Authority. The City of San Diego owns and operates the San Vicente Dam and Reservoir, and the Water Authority constructed the San Vicente Dam in 2014 and owns 157,000 acre-feet of storage capacity in the expanded reservoir area. 

In 2021, the San Vicente Energy Storage Facility received $18 million in the state budget for initial design, environmental review and federal licensing. In 2022, the Water Authority initiated feasibility studies and environmental reviews as the first step to obtain state and federal regulatory permits and licenses needed to move the project forward. The total cost of the project was estimated at $1.5 Billion in 2022. 

4) South Bay International Wastewater Treatment Plant (SBIWTP). The SBIWTP was built in 1996 on a 75-acre site near the international boundary in the United States immediately north of the City of Tijuana in Mexico. The SBIWTP can treat up to 25 million gallons per day of raw sewage and other wastewater flows originating from Tijuana. The SBIWT is owned and administered by the U.S. Section of the International Boundary and Water Commission (USIBWC) and is operated and maintained by a private contractor. After the wastewater is treated, it is discharged into the Pacific Ocean under a National Pollutant Discharge Elimination System (NPDES) permit. 

Since October 2020, the International Boundary and Water Commission (IBWC) has reported about 360 violations of its NPDES permit, most for exceeding the limit of 25 million gallons per day of flow from Mexico that should enter the plant. It’s also reported that over 100 billion gallons of untreated sewage, industrial waste, and urban runoff have spilled into the Tijuana Estuary and the Pacific Ocean via the Tijuana River and its tributaries over the last five years. The sewage has been fouling beaches and closing tourist and recreational areas in the region. County officials said that between December 2022 and the Fall of 2023, "an alarming 35 billion gallons" have flowed north into U.S. territory from the sewage treatment plant in Mexico. According to the San Diego Coastkeeper and the Coastal Environmental Rights Foundation (CERF) there have been over 700 consecutive days of beach closures in and around Imperial Beach since the beginning of 2022 through December 2023. 

On May 12, 2021, the San Diego Water Board issued a Cease and Desist Order (CDO) requiring USIBWC to meet the requirements of the NPDES Permit. As part of this action, the SBIWTP is required to submit quarterly compliance assurance reports. In December 2023, the San Diego Coastkeeper and CERF announced their intention to sue the IBWC over alleged “hundreds of violations” of the Clean Water Act and NPDES Permit.

In March 2024, the U.S. International Boundary and Water Commission appropriated $103 million in additional funding to help repair the SBIWTP.

Comments

1) Purpose of Bill. According to the author, “In 2023, as part of the 2023-2024 Budget Agreement, the Legislature and Governor Newsom enacted an historic infrastructure streamlining package to accelerate construction timelines on specific types of projects to achieve the state’s ambitious climate, water, and clean energy goals. SB 1342 extends the provisions of last year’s Infrastructure Streamlining Package to help expedite the analysis, approvals, and construction of two much-needed projects to promote clean energy, eliminate coastal sewage pollution, and create jobs and economic investment. Completion of the San Vicente Pumped Energy Storage project and the repair and expansion of the South Bay International Wastewater Treatment Plant are critical for the health and safety, as well as the energy and wastewater needs, of the San Diego Region.”

Aren’t these already eligible for streamlining? The projects specifically named as infrastructure projects in SB 1342 may already be eligible for streamlining under SB 149. Among the types of Energy Storage systems eligible for SB 149 streamlining are energy storage systems that are new storage systems of 20 megawatts or more, that are capable of discharging for at least two hours. For pumped hydrofacilities under this criteria, projects are only eligible if they are less than or equal to 500 megawatts and have been directly appropriated state funding before January 1, 2023.

The San Vicente Project would store 4,000 megawatt-hours per day, and is a pumped hydrofacility that produces 400 MW, and received a direct appropriation of $18 million in the 2021 budget. It is very likely that the San Vicente Energy Storage Facility Project is already eligible for CEQA streamlining under SB 149. 

SB 149 also allows streamlining for water projects that remove contaminants and associated treatment, storage, conveyance, and distribution facilities, which may include projects that remove contaminants by treating sewage, like SBIWTP. 

The SB 149 streamlining certification is designed for certain types of projects, and does not currently call out specific projects by name. By describing what types of projects are eligible for streamlining, SB 149 makes it clear that only specific types of infrastructure projects—those that advance environmental goals, like renewable energy projects or groundwater recharge projects, are eligible for streamlining. On the other hand, specifying a project by name, including a project that may already be eligible for streamlining, adds clarity for project developers seeking to use this streamlining provision. 
 
2) Subject to CEQA? At the time of this hearing, it is unclear whether the SBIWT, which is owned and administered by the Federal USIBWC and operated by a third-party contractor, is subject to CEQA. Should it later be determined by USIBWC that the project is not, in fact, subject to CEQA, it could be in the interest of the author to remove the specific reference to this SBIWT from the bill. Making the SBIWT eligible for CEQA streamlining by name would imply that it is subject to CEQA. If the project is not subject to CEQA and does not file CEQA documents, naming the project as eligible for CEQA streamlining in statute could act as evidence for an assertion that the project should have undergone CEQA review. 

Related/Prior Legislation

SB 149 (Caballero, Chapter 60, Statutes of 2023) makes a broad swath of energy, transportation, water, and semiconductor projects eligible for expedited judicial review under CEQA. Projects must meet certain environmental and labor criteria to be eligible for certification. The streamlining certification ends January 1, 2033.

AB 1373 (Garcia, Chapter 367, Statutes of 2023) makes numerous changes to electricity policy, most notably, authorizes the Department of Water Resources (DWR) to serve as a central procurement entity to procure energy resources in order to help the state meet its renewable and zero-carbon energy resources and reliability goals, and specifies that Resources from a pump hydroelectric facility may be procured by DWR pursuant to this section if the pump meets criteria that matched the criteria for the San Vicente Energy Storage Facility Project.

SB 7 (Atkins, Chapter 19, Statutes of 2021) extends and expands expedited CEQA administrative and judicial review procedures in the Leadership Act for ELDPs. Additionally, this bill expands the Leadership Act to include smaller housing projects.

SOURCE:
 Author 	

SUPPORT:
 	
American Council of Engineering Companies of California
California Conference of Carpenters
California Teamsters Public Affairs Council
District Council of Iron Workers of The State of California and Vicinity
Dunn Consulting
International Brotherhood of Boilermakers
International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers
International Brotherhood of Boilermakers, Western States Section
San Diego County Water Authority
State Building and Construction Trades Council

OPPOSITION:
  
The Protect Our Communities Foundation
Mussey Grade Road Alliance

ARGUMENTS IN SUPPORT:
  The San Diego Water Authority writes in support of the measure stating “This legislation authorizes CEQA streamlining for two key clean energy and clean water projects in the San Diego region. One being the construction of the proposed San Vicente Energy Storage project located in Eastern San Diego. This project has the potential of providing 500 megawatts of grid reliability to the San Diego region using one of the most promising climate solutions—pumped energy storage. The second is for the upgrade and possible reconstruction of the South Bay International Wastewater Treatment Plant (SBIWTP) located in south San Diego near the international border with Mexico. The continuous delay of this project has exacerbated this issue which has spewed millions of gallons of raw sewage into the southern beaches of San Diego County and polluted the air of thousands of residents throughout the same region. This issue has quickly become one of the most impactful environmental disasters in the Western United States. 

“Authorizing CEQA streamlining for these two projects would allow, but not mandate, the project developers to ensure that any CEQA related challenge in court to be resolved within 270 days. It will not, however, preclude the developers from foregoing any of the additional requirements under CEQA or any other environmental hurdle their project must complete.”

ARGUMENTS IN OPPOSITION:
  The Protect Our Community Foundation writes in opposition to the bill stating: “The PCF opposes changes to the California Environmental Quality Act (CEQA) in Senate Bill 1342 that would add language in the Definitions section of the present law naming the San Vicente Energy Storage Facility (SVESF) as a category of “energy infrastructure project” in Section 21189 of the Public Resources Code. We request removal of this language from the bill; alternatively, the bill should be rejected by the Committee. 
The Protect Our Communities Foundation has fought for nearly two decades to protect fellow Southern Californians and the environment. In fulfillment of its mission, PCF advocates for clean energy locally and regularly intervenes before the California Public Utilities Commission on statewide energy issues. PCF supports clean, local, equitable energy solutions while fighting polluting power sources and infrastructure. 
PCF opposes the proposed San Vicente Energy Storage Facility because it would divert ratepayer dollars statewide from local generation and storage and instead reinforce centralized industrial production of energy, require further buildout of electricity delivery infrastructure, and as per SB-1373, be subsidized by California ratepayers through purchase of power by the California Department of Water Resources. The SVEFS is environmentally harmful in that it would despoil two preserves, Boulder Oaks Preserve and the San Vicente Highlands Open Space Preserve. Additionally, the SVEFS is not economically viable because if pumped hydro storage were viable it would be in wider use since the technology is well-established. 
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