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SUBJECT:  Public works
SUMMARY:  Adds tax credits to the definition of “paid for in whole or in part out of public funds” for purposes of defining what constitutes public works projects, and eliminates an exemption from public works law for below-market interest rate loans for affordable housing projects, as specified. Specifically, this bill:  
1) Expands the definition of “paid for in whole or in part out of public funds” for purposes of defining what constitutes public works to include projects paid using credits that the state or political subdivision agrees to apply against tax liabilities to the state or political subdivision.
2) Provides that private residential projects built on private property that are built pursuant to a tax credit agreement with a state agency, a redevelopment agency, a successor agency to a redevelopment agency when acting in that capacity, a political subdivision of the state or a local housing authority, are subject to the requirements of public works law.
3) Removes an exemption from applicable public works provisions for the construction or rehabilitation of privately owned residential projects, as specified, where the public participation in the project meets certain criteria and the funding is in the form of a below-market interest rate loan for a project in which occupancy of at least 40 percent of the units is restricted for at least 20 years, by deed or regulatory agreement, to individuals or families earning no more than 80 percent of the area median income. 
EXISTING LAW:  
1) Requires that not less than the general prevailing rate of per diem wages be paid to all workers employed on a "public works" project costing over $1,000 dollars and imposes misdemeanor penalties for violation of this requirement. Labor Code § 1771.
2) Defines “public works,” for the purposes of regulating public works contracts, as, among other things, construction, alteration, demolition, installation, or repair work done under contract and paid for, in whole or in part, out of public funds. Labor Code § 1720(a).
3) Defines “paid for in whole or in part out of public funds” to include, among others, projects that involved transfer by the state or political subdivision of an asset of value for less than fair market price or projects where the money loaned by the state or political subdivision will be repaid on a contingent basis. Labor Code § 1720(b).
4) Exempts, unless required by a public funding program, the construction or rehabilitation of privately owned residential projects from applicable public works provisions if the public participation in the project would meet certain criteria and the funding is in the form of a below-market interest rate loan for a project in which occupancy of at least 40 percent of the units is restricted for at least 20 years, by deed or regulatory agreement, to individuals or families earning no more than 80 percent of the area median income. Labor Code § 1720(c)(5)(E).
FISCAL EFFECT:  Unknown
COMMENTS:  Public works laws require that, among other things, prevailing wage is paid to workers on publicly-funded projects, as specified. In California, the prevailing wage rate is an hourly rate paid on public works projects that is often set in the terms of a collective bargaining agreement.  According to the Department of Industrial Relations, the wage rate relies upon such factors as "the particular craft, classification or type of work within the locality and in the nearest labor market area (if majorities of such workers are paid at a single rate).  If there is no single rate paid to a majority, then the single or modal rate being paid to the greater number of workers is prevailing."
Prevailing wage laws are intended to ensure that contractors are not awarded public works contracts by paying low wages and undercutting competitors who provide higher compensation. In this way, these laws create a level playing field by requiring an across-the-board rate for all bidders on publicly-subsidized projects.
Three types of public funds that have been historically used by affordable housing developers are currently exempt from public works law that requires paying workers a prevailing wage: 
1) State Low-Income Housing Tax Credits (State LIHTCs);
2) State and Local Below Market-Rate Loans (BMR loans);
3) Redevelopment Agencies’ Low- and Moderate-Income Housing Funds.
Since redevelopment agencies were dissolved in 2012, the only two functional exemptions are for State LIHTCs and BMR loans.
According to the Nor Cal Carpenters Union (NCCU), between 2021 and 2023, nearly $2 billion of State LIHTC funding was awarded to fund the construction of more than 22,000 housing units. Of those, nearly 13,000 units were built without any requirement to pay prevailing wages. The NCCU further estimates that more than $700 million below market-rate loans are awarded to affordable housing projects per year.
This bill would amend the Labor Code to add tax credits to the definition of “paid for in whole or in part out of public funds” and eliminate the exemption for BMR loans for deed-restricted affordable housing projects, as specified.
According to the author, “California has set important affordable housing goals—but it lacks a dedicated workforce to actually build that housing. If workers aren’t being paid a prevailing wage, there is no way the State can retain and recruit the 100,000 workers it needs to meet its affordable housing goals. By ensuring that all workers on affordable housing projects are being paid the industry standard, AB 3190 will help grow the residential construction workforce. As a result, we will be able to build more affordable housing for Californians.”
Regarding the bill’s impact on underserved and marginalized communities, the author added that, “Nearly half of all California construction worker families are low-income – and the residential construction industry in particular has lower wages compared to the non-residential construction industry. These lower wages are deterring many construction workers from working in residential construction, which prevents the State from retaining a workforce to build affordable housing. By paying these workers a prevailing wage, AB 3190 levels the playing field, grows the workforce, and helps the State build more affordable housing.”
Arguments in Support
NCCU is in support and states, “While State LIHTC and below market-rate interest loans have been excluded from prevailing wage requirements for the last twenty years, ample precedent has been established in recent years to expand the Labor Code to cover these public subsidies. Both the Inflation Reduction Act (2022) and the CHIPS and Science Act (2022), which offer tax credits in exchange for investment, require construction workers to be paid prevailing wages. Regarding prevailing wage requirements on public funds for affordable housing specifically, the Minnesota Housing Finance Agency has written into law requirements comparable to AB 3190. Prevailing wages are required on all new construction housing projects that receive funding from their State Housing Tax Credit program, as well as grants and below market-rate interest loans made by state agencies. The Minnesota law was written to address the same issues we face in California, where, without prevailing wage requirements and meaningful enforcement mechanisms, public investment in affordable housing is at risk of flowing to developers and contractors that exploit vulnerable workers who earn too little to afford the very homes they build.”
Arguments in Opposition
California Housing Consortium and Housing California are opposed and state, “The research shows that hard construction costs—specifically the costs of material and labor—are the primary driver of rising development costs. Adding more cost when existing resources are so scarce, when the Governor is proposing to cut $1.2 billion in General Fund investment plus reducing by $500 million critical tax credits will undermines all the progress made. Affordable housing financing is already an overly complex system, this bill adds an outsize amount of cost for the benefit it delivers. As written this is an anti-affordable housing bill. To apply prevailing wages on tax credits and existing loans simply means reducing the number of new affordable units that can be produced.”
Prior Legislation
AB 2231 (Kalra) Chapter 346, Statutes of 2020 defined a public subsidy as de minimis for the purpose of paying the prevailing wage in private projects if it is both less than $600,000 and less than 2 percent of the total project cost for bids advertised or contracts awarded after July 1, 2021.  If the subsidy is for a residential project consisting entirely of single family dwellings, the subsidy is de minimis so long as it is less than 2 percent of the total project cost.
AB 2765 (O’Donnell), Chapter 355, Statutes of 2020 expanded the definition of "public works," for the purpose of the payment of prevailing wages, to also include any construction, alteration, demolition, installation, or repair work done under private contract on a project for a charter school, as defined, when it is paid for, in whole or in part, with the proceeds of conduit revenue bonds issued on or after January 1, 2021.
SB 854 (Committee on Budget and Fiscal Review) Chapter 28, Statutes of 2014 revised the state’s public works program by requiring that, among other things, a contractor be registered and qualified by the DIR in order to bid on, be listed in a bid proposal for, or engage in the performance of any contract for a public work and as part of the registration process, provide specified information to establish the contractor’s eligibility to be registered. 
SB 972 (Costa) Chapter 1048, Statutes of 2002 provided provides for exemptions from prevailing wage requirements for the construction or rehabilitation of privately-owned residential projects, as specified.
SB 975 (Alcaron) Chapter 938, Statutes of 2001 provided that certain private residential housing projects and development projects built on private property are not subject to the prevailing wage, hour, and discrimination laws that govern employment on public works projects.
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