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ASSEMBLY COMMITTEE ON HOUSING AND COMMUNITY DEVELOPMENT
Christopher M. Ward, Chair
ABPCA Bill Id:AB 2314 (
Author:Lee) – As Amended Ver:April 4, 2024
SUBJECT:  Tribal housing developments:  use by right:  density
SUMMARY:  Provides unlimited density and a streamlined, ministerial approvals process for tribal housing development projects. Specifically, this bill: 
1) Deems tribal housing developments an allowable use regardless of zoning designation and does not require a conditional use permit or planned unit development permit, if it meets both of the following requirements:
a) The housing development is located on a legal parcel on an infill lot; and,
b) The housing development is not located in the coastal zone.
2) Prohibits local governments from imposing any maximum density requirements on tribal housing developments meeting the requirements of (1).
3) Allows all tribal housing developments to use the streamlined, ministerial approval process established in SB 423 (Weiner), Chapter 778, Statutes of 2023 so long as the projects comply with (1), and any requirements of SB 423 that do not conflict with the provisions of this bill.
4) Applies the provisions of this bill to all cities, including a charter city, counties, including a charter county, and a city or county, including a charter city or county. 
EXISTING LAW:  
1) Establishes a process for the streamlined, ministerial approval of mixed-income multifamily housing projects in jurisdictions that are not meeting their Regional Housing Needs Allocation (RHNA). (Government Code (GOV) Section 65913.4)
2) Establishes Density Bonus Law, which incentivizes affordable and mixed-income housing construction by providing incentives, concessions, and waivers from local requirements in exchange for additional affordable housing units. (GOV 65915-65918)
3) Clarifies that Tribes are eligible to apply for affordable housing funding programs administered by the California Department of Housing & Community Development (HCD) and creates the California Indian Assistance Program. (Health & Safety Code 50077, 50079, 50091, 50406, 50517.5, 50530.5, 50669, 50843, 53545.12, 53545.13)
FISCAL EFFECT:  Unknown. 
COMMENTS:  
Author’s Statement: According to the author, “Tribal housing insecurity has grown to crisis levels. 40% of Tribe members are considered rent burdened and 1 in 3 live in poverty.  With 109 federally recognized and 65 non-federally recognized Tribes, California is the home of more Native American residents than any other state.  This bill redresses past wrongs and gives Tribal governments flexibility to build housing at the densities necessary to address their housing needs.”
Tribal housing needs: California’s housing crisis is a half century in the making. After decades of underproduction, supply is far behind need and housing and rental costs are soaring. As a result, millions of Californians must make hard decisions about paying for housing at the expense of food, health care, child care, and transportation, directly impacting quality of life in the state. One in three households in the state do not earn enough money to meet their basic needs. In 2023, over 181,000 Californians experienced homelessness on a given night, with a sharp increase in the number of people who became experienced homelessness for the first time.[footnoteRef:1]  [1:  U.S. Department of Housing and Urban Development, Point in Time Counts. https://www.huduser.gov/portal/datasets/ahar/2023-ahar-part-1-pit-estimates-of-homelessness-in-the-us.html ] 

The housing affordability crisis is particularly acute for Tribes. There are 109 federally recognized Tribes and 65 unrecognized Tribes within the state’s boundaries, making California the home to more Native American residents than any other state. By most quality-of-life indicators, Tribal California lags well behind the rest of California.[footnoteRef:2] One third of Tribal residents live below the federal poverty rate, resulting in a poverty rate that is more than twice of that of the rest of the state.[footnoteRef:3] Nearly two of every five Tribal households were rent burdened, meaning they pay more than 30% of their income towards housing.[footnoteRef:4] [2:  California Coalition for Rural Housing (CCRH) & Rural Community Assistance Corporation, California Tribal Housing Needs and Opportunities: A Vision Forward. August 2019.]  [3:  IBID.]  [4:  IBID.] 

There is a largely unmet need for new homes, as well as for the rehabilitation of the existing housing and infrastructure, throughout Indian Country.[footnoteRef:5] Research by the California Coalition for Rural Housing (CCRH) and the Rural Community Assistance Corporation found that “many tribes have long waiting lists for new homes. Many families will never get access to a new home, given the current low level of funding for affordable housing on tribal land. As a result, thousands of tribal households are fated to live in overcrowded, substandard housing.” [5:  IBID.] 

Barriers to Tribal housing development: There are well-documented barriers to overall housing production in California including mounting construction costs, a shortage of labor, barriers in obtaining local approvals, opposition to neighborhood change, and a lack of available funding.[footnoteRef:6] On top of that, Tribes face unique barriers when it comes to building housing. In a 2015 Indian Housing Survey of Tribal housing administrators and leaders conducted by CCRH, the following top obstacles to Tribal housing production were identified:  [6:  California Department of Housing & Community Development, A Home for Every Californian: 2022 Statewide Housing Plan Update. March 2022. https://storymaps.arcgis.com/stories/94729ab1648d43b1811c1698a748c136] 

1) Lack of funding;
2) Lack of developable land, which may be a function of factors including:
a. Topography of the land;
b. Location of the land; and
c. Inadequate infrastructure, including inadequate sewer and water systems; and
3) Lack of staff capacity.
There is robust literature pointing to the need for additional funding for, infrastructure to support, and technical assistance to navigate, Tribal housing development. There is also a great need to rehabilitate existing Tribal housing units. A survey by the Rural Community Assistance Corporation found that almost 17% of the 1,285 homes on reservations and Rancherias surveyed were considered substandard, meaning they had some external conditions that represented urgent health and safety problems needing immediate attention.[footnoteRef:7] Six of the 19 reservations and Rancherias surveyed had substandard housing that exceeded 23% of the total housing stock.[footnoteRef:8] Tribal housing administrators and leaders reported that over one-third of the Tribal population lived in overcrowded conditions.[footnoteRef:9] Clearly, there is a great need for additional Tribal housing production and rehabilitation, including the funding, infrastructural investments, and technical assistance to help Tribes access the funds available and complete housing projects.  [7:  CCRH Tribal Housing Study. ]  [8:  IBID. ]  [9:  IBID. ] 

While tools like additional density and streamlined, ministerial approvals are ways to help promote the financial feasibility of housing developments and ensure that housing meeting certain requirements is expeditiously approved, the research and existing evidence do not point to a demand for high density Tribal housing developments in infill locations, as proposed by AB 2314. A study by CCRH found that existing state housing programs incentivizing high-density, infill development are “ill-designed for the tribal environment.”[footnoteRef:10] The report specifically pointed to the Infill Infrastructure Grant Program (IIG), which is administered by the California Department of Housing & Community Development (HCD) to support higher density affordable and mixed-income housing in infill locations. CCRH found two defects with IIG when it comes to Tribes and tribal entities using the program, which have implications for AB 2314:[footnoteRef:11] [10:  IBID. ]  [11:  IBID.] 

1) The definition of “infill,” which would preclude the majority of land owned by Tribes; and,
2) The required minimum density requirements, ranging from 10 to 30 units per acre depending on the county, which “are much higher than the typical development pattern found on reservations and Rancherias.”[footnoteRef:12] [12:  CCRH Tribal Housing Study, Page 63. ] 

Similarly, the report found that the Affordable Housing and Sustainable Communities (AHSC) Grant funding program was a poor fit for Tribal applicants, in part due to the “minimum density requirements of 15 units per acre, which far exceeds the typical densities found on tribal land.”[footnoteRef:13] [13:  IBID. ] 

AB 2314 would apply to housing developments located on a site owned in fee simple by a Tribe that is not located within the exterior boundaries of Indian Country, so Tribes could theoretically use the provisions of this bill to purchase new land in infill locations and build high density housing there, regardless of the underlying local zoning designation. However, as previously noted, there is not a demonstrable need for this dense, infill housing typology for Tribal housing developments at this time, and there are more prominent barriers to housing development currently faced by Tribes and their members throughout the state. 
Current state efforts: For decades, Tribal communities were excluded from accessing state-administered housing funding programs, contributing to the lack of safe and affordable tribal housing. In 2011, Governor Brown issued Executive Order (EO) B-10-11 in 2011, which created the Governor's Office of the Tribal Advisor and mandated that all state agencies and departments promote “early consideration, communication, and consultation with Tribes when developing legislation, guidelines, regulations, rules, or policies on matters that affect Tribes and their communities.”[footnoteRef:14] [14:  California Department of Housing & Community Development. https://www.hcd.ca.gov/policy-and-research/native-american-tribal-affairs] 


In 2019, Governor Newsom issued EO N-15-19, which acknowledged and apologized on behalf of the State for historical “violence, exploitation, and dispossession and the attempted destruction of tribal communities.” It also reaffirmed the state’s commitments to Governor Brown’s EO B-10-11, and reaffirmed the principles of government-to-government relations between the State of California and Tribes. 

To address the housing needs of Native American Tribes, the California Legislature passed AB 1010, Chapter 660, Statutes of 2019. This legislation requires the Department of Housing and Community Development (HCD) to meaningfully address tribal access and participation in HCD funding programs.

AB 1010 broadened the list of eligible applicants for HCD funding programs to include Tribal entities, thereby clarifying tribal access HCD-administered funding programs. It also grants the HCD Director the authority to address access barriers faced by tribal applicants to HCD funding programs by allowing the Director to waive or modify certain funding program requirements, at the request of the Tribal applicants. AB 1010 also established the G. David Singleton California Indian Assistance Program (CIAP) to provide comprehensive technical assistance to Tribes and Tribally Designated Housing Entities throughout the application process. 
In terms of direct financial assistance to Tribes, HCD administers certain programs with funding specifically for Tribes, like the Tribal Homekey Program and Tribal Homeless Housing Assistance and Prevention (Tribal HHAP) Grants Program. There are also programs that contain a Set Aside Allocation for Tribal applicants, like the Regional Early Action Planning Grants of 2021. 
Arguments in Support: According to the California Tribal Business Alliance, “AB 2314 builds upon the enactment of AB 1010 (Garcia, Chapter 660, Statutes of 2019), a landmark bill that allowed for the first time, California’s tribal governments to participate in the state of California’s housing programs.  AB 1010 also authorized the Department of Housing and Community Development to modify or waive certain program requirements, such as expanding the definition of “infill” for the purpose of planning grants.  As promising as AB 1010 is, the state’s tribal housing programs are underperforming in terms of impacting tribal housing needs because of programmatic barriers curtailing tribal participation in the programs. AB 2314 seeks to address the longstanding housing needs and disinvestment in tribal communities by removing barriers to housing growth. AB 2314 creates another option for tribal governments to utilize to build housing to meet their citizens’ needs.”
Arguments in Opposition: None on file.
Related Legislation: 
AB 1878 (E. Garcia): Would create the Tribal Housing Advisory Committee (committee) within the Business, Consumer Services, and Housing Agency (BCSH), upon appropriation, and makes changes to tribal liaison and technical assistance requirements that apply to the Department of Housing and Community Development (HCD). This bill is pending hearing in the Appropriations Committee.

SB 423 (Wiener), Chapter 778, Statutes of 2023: Expands upon the a streamlined, ministerial approvals process for infill multifamily housing development established in SB 35, Chapter 366, Statutes of 2017. 
AB 1010 (E. Garcia), Chapter 660, Statutes of 2019: Made tribes eligible for various affordable housing grant programs and recreated the CIAP at HCD.
Committee Amendments: There is undoubtedly the need to do more when it comes to addressing barriers to Tribal housing development. However, there is insufficient evidence demonstrating that a land use bill centered on high-density housing in infill areas would alleviate the current barriers faced by Tribes when it comes to meeting their housing needs. As such, the committee proposes that AB 2314 is amended to create a Tribal Housing Advisory Committee, as is proposed in AB 1878 (Garcia), and to task that group with identifying the land use barriers currently faced by Tribes, in order to inform future legislation. For the purpose of timing, the amendments will be taken in Assembly Local Government Committee should it pass out of the Assembly Housing & Community Development Committee.
SECTION 1.
 Part 14 (commencing with Section 15990) is added to Division 3 of Title 2 of the Government Code, to read:

PART 14. Tribal Housing Advisory Committee
15990.
 (a) There is hereby created in the Business, Consumer Services, and Housing Agency the Tribal Housing Advisory Committee, upon appropriation by the Legislature.
(b) (1) The membership of the committee shall be composed of members who are tribal representatives and have knowledge, experience, and expertise in the area of tribal housing, tribal land, tribal government, tribal policy, and tribal law to close the gap of inconsistencies and barriers for tribes to successfully access state-funded grant programs. These members shall consist of at least the following:
(A) Three members from central California.
(B) Three members from northern California.
(C) Three members from southern California.
(2) The committee shall be cochaired by both of the following:
(A) The Secretary of Business, Consumer Services, and Housing or a designee.
(B) A tribal representative voted upon by the committee members.
(c) (1) The Business, Consumer Services, and Housing Agency shall appoint members to the committee. Membership on the committee shall be served on a volunteer basis for four-year terms with no term limits so long as the member is active and does not miss three consecutive meetings.
(2) The Business, Consumer Services, and Housing Agency shall take into account both of the following when appointing members to be on the committee:
(A) Geographic diversity.
(B) Proven qualifying experience and expertise in tribal housing.
(3) An individual may apply to be a member on the committee by submitting an application with all of the following information to the Business, Consumer Services, and Housing Agency:
(A) A letter of nomination and support from their respective tribal chairperson.
(B) A portfolio of qualifying experience, including, but not limited to, demonstrated expertise and experience in tribal housing.
(C) A defined region of representation.
15990.1.
 The committee shall do all of the following:
(a) Identify and report to the Business, Consumer Services, and Housing Agency all of the following:.
(1) Land use and regulatory barriers that tribes face when developing housing, including barriers complying with local planning and zoning regulations, and difficulties obtaining the necessary local approvals to build housing.
(2) Recommendations for ways to reduce land use and regulatory barriers that tribes face when developing housing, including recommendations for incentives, concessions, and streamlining that would facilitate tribal housing construction. 
(3) A proposal for a tribal technical assistance program, which would include assisting tribes with obtaining the necessary local approvals required to build housing, and assisting tribes with accessing financing to develop housing. 

Double referred: This bill was also referred to the Assembly Committee on Local Government, where it will be heard should it pass out of this committee.

REGISTERED SUPPORT / OPPOSITION:
Support
Cachil Dehe Band of Wintun Indians of Colusa
California Tribal Business Alliance
Pala Band of Mission Indians
Pala Housing Resource Center
Opposition
None on file.
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