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Urgency:  No	State Mandated Local Program:  No	Reimbursable:  No
SUMMARY:
This bill removes exclusions in existing law that prevent a criminal defendant with a borderline personality disorder (BPD) diagnosis from having a sentencing enhancement dismissed in the furtherance of justice, and from participating in a county mental health diversion program after they are deemed incompetent to stand trial (IST). 
FISCAL EFFECT:
No significant state costs.  Possible future cost savings to the Department of State Hospitals (DSH) to the extent more IST defendants receive treatment in county mental health diversion programs instead of DSH facilities.  Possible future incarceration cost savings to the extent the bill results in shorter sentences for defendants with BPD diagnoses.
COMMENTS:
1) Purpose.  According to the author:
Borderline personality disorder (BPD) affects 2-6% of the population with slightly higher rates among women and younger individuals. Current law allows for individuals diagnosed with post-traumatic stress, bipolar disorder, schizophrenia and schizoaffective disorder to be eligible for incompetent to stand trial. BPD is characterized by a pervasive pattern of instability in behavior, mood, identity and interpersonal relationships.  The exclusion of BPD is not data driven, perpetuates harmful stigma about the disorder, and limits access to mental health treatment.  AB 3077 aims to increase equity within the justice system for individuals living with BPD and help reduce recidivism rates.
2) Background.  Mental Health Diversion.  A criminal defendant who has been deemed IST must be restored to competency before the prosecution of the criminal case against them may proceed.  IST defendants are usually committed to a DSH facility for mental health treatment that results in restoration to competency.  However, if the court determines an IST defendant is eligible for mental health diversion, the defendant may be placed in a county mental health diversion program instead of waiting for an available bed at DSH.  If the defendant successfully completes diversion, the criminal charges against them are dismissed.  If the defendant does not successfully complete diversion, the criminal proceedings resume once the defendant is deemed competent to stand trial.  Last year, the Governor signed AB 1412 (Hart), Chapter 687, Statutes of 2023, which removed BPD from the list of mental diagnoses that exclude a criminal defendant from eligibility for pretrial mental health diversion.
However, under current law, a county mental health diversion program that receives funding from DSH may not accept an IST defendant with a primary diagnosis of BPD.  This bill eliminates the exclusion for BPD, allowing a county mental health diversion program that receives DSH funds to accept an IST defendant with a BPD diagnosis.  This will allow qualifying IST defendants to be treated at the county level rather than waiting for a bed in DSH, potentially helping to alleviate DSH’s significant backlog of IST cases requiring treatment.
Dismissal in the Furtherance of Justice.  Existing law gives a court discretion to dismiss a sentencing enhancement if doing so is in the interest of justice.  When determining whether dismissal is in the interest of justice, the court is required to give great weight to evidence of mitigating circumstances provided by a defendant, including evidence that the criminal offense is connected to a defendant’s mental illness.  However, existing law does not allow a court to dismiss a sentencing enhancement on the basis of a BPD diagnosis.  This bill removes the BPD exclusion from the existing statute, allowing a court to weigh evidence about whether a defendant’s crime was connected to their BPD when considering whether to dismiss a sentencing enhancement in the interest of justice.  The actual number of potentially affected criminal defendants is unknown, but to the extent this bill results in dismissal of more sentencing enhancements, it may result in some future cost savings to county jails and state prisons.
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