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SUMMARY:
  Requires the disclosure of mental health records for an incarcerated person who is transferred by and between a county correctional facility, a county medical facility, the Department of State Hospitals (DSH), and a county agency caring for an incarcerated person, as specified.  Specifically, this bill:

1. Requires, if jurisdiction of an incarcerated person is transferred from or between a county correctional facility, a county medical facility, DSH, and a county agency caring for incarcerated people, these entities to disclose mental health records for the transferred person who received mental health services while in the custody of the transferring facility.

1. Requires the mental health records to be disclosed at the time of transfer or within seven days of the transfer of custody, except that the records must be provided prior to, or at the time of transfer, when the person is transferred to a state hospital.  Encourages electronic transmission of the records if possible.

1. Requires all county behavioral health departments and contractors to establish and maintain a secure and standardized system for sharing mental health records of an incarcerated person. Specifically, the system must ensure that all mental health records and information is kept confidential in a manner that complies with all privacy laws and that the records are guarded against unauthorized access.  Requires the standardized system to have clear protocols and procedures for sharing records that include the secure transmission of records.

1. Requires each county to report to the Legislature, as specified, on or before June 30, 2028, on all of the following:

3. The effectiveness of the data sharing.

3. The continuity of care measures.

3. An evaluation of the impact on the incarcerated population’s wellbeing, safety, and recidivism rates of incarcerated people who move between behavioral health systems and the criminal justice system.

1. Requires all transmissions of mental health records of an incarcerated person by and between state and local correctional and medical facilities comply with the Confidentiality of Medical Information Act (CMIA), the Information Practices Act of 1977, the federal Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), the federal Health Information Technology for Economic and Clinical Health Act (“HITECH”), and the corresponding implementing regulations relating to privacy and security in federal regulations, as specified.

EXISTING LAW:


1. Requires, when jurisdiction of an incarcerated person is transferred from or between the Department of Corrections and Rehabilitation (CDCR), DSH, and county agencies caring for incarcerated people to disclose, by electronic transmission when possible, mental health records for any transferred incarcerated people who received mental health services while in the custody of the transferring facility.  (Pen. Code, § 5073, subd. (a).)

1. Requires mental health records to be disclosed at the time of transfer or within seven days of the transfer of custody, except that the records must be provided prior to, or at the time of transfer, when the person is transferred to a state hospital.  (Pen. Code, § 5073, subd. (a).)

1. Requires mental health records to be disclosed by the entities listed in 1) above to ensure sufficient mental health history is available for the purpose of evaluating the incarcerated person for a commitment as an offender with a mental health disorder (OMHD) and to ensure the continuity of mental health treatment of an incarcerated person being transferred between those facilities.  (Pen. Code, § 5073, subd. (b).)

1. Defines “mental health records” to include, but is not limited to, the following:

3. Clinician assessments, contact notes, and progress notes.

3. Date of mental health treatment and services.

3. Incident reports.

3. List of an incarcerated person’s medical conditions and medications.

3. Psychiatrist assessments, contact notes, and progress notes.

3. Suicide watch, mental health crisis, or alternative housing placement records.  (Pen. Code, § 5073, subd. (c).)

1. Requires all transmissions of mental health records of an incarcerated person by and between state and local correctional and medical facilities comply with CMIA, the Information Practices Act of 1977, HIPAA, HITECH, and the corresponding implementing regulations relating to privacy and security in federal regulations, as specified.  (Pen. Code, § 5073, subd. (d).)

FISCAL EFFECT:
  Unknown

COMMENTS:


1. Author's Statement:  According to the author, "Protecting and supporting those suffering from mental health is a big part of rehabilitation within our correctional system. That is why it’s important that our agencies have a system in place where information regarding an incarcerated person’s medical history, like there[sic] mental health, is easily shared amongst each other. Any disruptions to that care or miscommunication between agencies can have serious consequences, not just for the individuals suffering from mental health, but for those responsible for their care as well. AB 2478 will ensure that law enforcement has all the health information about an individual in one place so that they can make sure that the person in their custody is safe and continues to receive the same level of care, no matter where they’re being transferred.”

1. Need for the Bill:  This bill seeks to mandate the transfer of mental health records for an incarcerated person who obtained mental health services by and between county correctional and medical facilities and DSH within seven days of the persons transfer (or no later than when the person is transferred when transferred to a state hospital).  In 2022, the Legislature passed and the governor signed AB 2526, which required the transfer of these same records by and between these same agencies—with the addition of CDCR—within the same timeframe outlined in this measure.  (Pen. Code, § 5073.)  Consequently, the need to recodify this requirement in a new Penal Code section appears questionable.

In addition to the transfer of mental health records, however, AB 2526 also would impose a novel requirement on county agencies.  Specifically, this bill would require each county to report to the Legislature by June 30, 2028, on the effectiveness of the data sharing, the continuity of care measures, and an evaluation of the impact on the well being, safety, and recidivism rates of incarcerated individuals who move between behavioral health and criminal justice systems.

1. Offender with Mental Health Disorder Evaluation:  As stated in the analysis of AB 2526 by this committee, the OMHD Law requires mental health evaluations of certain persons by CDCR psychologists prior to release on parole to aid in determining if they should be released into the community or need additional treatment from DSH.  The OMHD Law is designed to confine an incarcerated person with a mental illness who is about to be released on parole when it is deemed that they have a mental illness which contributed to the commission of a violent crime.  (Pen. Code, § 2960.)  Rather than release the person to the community, CDCR paroles the person to the supervision of a state hospital, and the individual remains under hospital supervision throughout the parole period.  The OMHD Law addresses treatment in three contexts: first, as a condition of parole (Pen. Code, § 2962); then, as continued treatment for one year upon termination of parole (Pen. Code § 2970); and, finally, as an additional year of treatment after expiration of the original, or previous, one-year commitment (Pen. Code § 2972). (People v. Cobb (2010) 48 Cal.4th 243, 251.)   

With respect to evaluations for OMHD commitments, existing law requires a practicing psychiatrist or psychologist from DSH, CDCR, or the Board of Parole Hearings be afforded prompt and unimpeded access to the person and their records for the period of confinement at that facility upon submission of current and valid proof of state employment and a departmental letter or memorandum arranging the appointment.  (Pen. Code, § 2962.)

The Confidentiality of Medical Information Act generally prohibits the sharing of a patient’s medical information but allows health care providers, service plans, contractors, or other health care professionals or facilities to disclose medical information for purposes of diagnosis or treatment.  (Civ. Code, § 56.10)  Additionally, existing law requires CDCR to transmit electronically to a county agency, if the information is available, an incarcerated person’s, specific medical, mental health, and outpatient clinic needs and any medical concerns or disabilities for the county to consider as the person transitions onto post-release community supervision for the purpose of identifying the medical and mental health needs of the individual. (Pen. Code, § 3003, subd. (e)(2)-(5).)

Thus, under the OMHD Law, CMIA, and AB 2526 the state and local agencies specified in this bill currently have the authority to disclose an incarcerated person’s mental health information to each other.
1. Argument in Support:  According to the San Bernardino County Sheriff’s Department, “Existing law (AB 2526, Cooper, 2021-22) already recognizes the importance of disclosing mental health records when transferring inmates between the California Department of Corrections and Rehabilitation and the California Department of State Hospitals.  AB 2478 builds upon this foundation by extending the requirement to county facilities and behavioral health systems.

“Ensuring the continuity of mental health treatment is paramount in safeguarding the well-being and safety of individuals in custody.  By mandating the disclosure of mental health records between medical professionals, AB 2478 will help prevent disruptions in care and ensure that inmates receive the support they need to address their mental health needs effectively.

“Moreover, AB 2478 will have a significant impact on reducing in-custody deaths within county jails.  Often, individuals who are booked at county correctional facilities experience metal health crises during non-business hours, when county behavioral health systems typically do not operate.  This delay in accessing mental health records can result in inadequate treatment, prolonging mental health crises and increasing the risk of harm to individuals in custody.”

Additionally, the California Association of Psychiatric Technicians states, “Currently, one of the major challenges faced in the treatment of mentally ill forensic patients is the lack of access to their mental health records upon arrival at DSH. This absence significantly delays the process of restoring competency, as clinicians are forced to restart the assessment and treatment planning process from scratch. AB 2478 addresses this issue by mandating the transmission of mental health records with the individual as they move through the forensic process, ensuring continuity of care and minimizing unnecessary delays.

“While we commend the inclusion of provisions regarding the transfer of mental health records between local facilities and DSH, we believe it is imperative to extend these requirements to include CDCR facilities as well. Ensuring the seamless transfer of mental health records across all jurisdictions is essential in maintaining a comprehensive continuum of care for mentally ill individuals within the correctional system.”

1. Argument in Opposition:  None submitted.

1. Prior Legislation:

5. AB 2526 (Cooper), Chapter 968, Statutes of 2022, required the transfer of mental health records when an incarcerated person is transferred from or between the CDCR, DSH, and county correctional and medical facilities, as specified.

5. AB 998 (Lackey), of the 2021-2022 Legislative Session, was substantially similar to AB 2526 and was held on the Suspense File of the Senate Committee on Appropriations. 

5. SB 591 (Galgiani), Chapter 649, Statutes of 2019, requires a practicing psychiatrist or psychologist from DSH or CDCR to be afforded prompt and unimpeded access to an incarcerated person temporarily housed at a county jail, when the psychiatrist or psychologist is conducting an OMHD evaluation of the incarcerated person.  

5. SB 350 (Galgiani), of the 2017-2018 Legislative Session, would have required the disclosure of medical, dental, and mental health information between a county correctional facility, a county medical facility, a state correctional facility, a state hospital, or a state-assigned mental health provider when an incarcerated person is transferred from or between state and county facilities, as specified.  SB 350 was held on the Suspense File of the Senate Committee on Appropriations.

5. SB 1443 (Galgiani), of the 2015-2016 Legislative Session, would have permitted the sharing of medical, mental health and dental information between correctional facilities, as specified.  SB 1443 was held on the Suspense File of the Senate Committee on Appropriations.

5. SB 1295 (Nielsen), Chapter 430, Statutes of 2016, authorized the use of documentary evidence for purposes of satisfying the criteria used to evaluate whether a person released on parole is required to be treated by the DSH as an OMHD.
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California State Sheriffs’ Association
Steinberg Institute

Opposition

None

Analysis Prepared by:
	Shaun Naidu / PUB. S. / (916) 319-3744
