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SUBJECT:  Plastic Pollution Prevention and Packaging Producer Responsibility Act:  environmental advertising

DIGEST:  This bill establishes a process by which producers of covered materials in the Plastic Pollution Prevention and Packaging Producer Responsibility Act (SB 54) can petition the Department of Resources Recycling and Recovery (CalRecycle) to authorize a material as meeting the requirements of SB 343 if it is trending towards the recyclability standard in SB 343. This process replaces the existing process by which CalRecycle identifies those materials based on sequential material characterization studies.

ANALYSIS:

Existing law:  	

1) Requires, under the Integrated Waste Management Act (IWMA), local governments to divert at least 50% of solid waste from landfill disposal and establishes a statewide goal that 75% of solid waste be diverted from landfill disposal by 2020. (Public Resources Code (PRC) §§41780, 41780.01) 

2) Requires all rigid plastic bottles and containers sold in the state to be labeled with a code that indicates the resin type of their basic material. The code shall be placed inside a triangle, and letters indicating resin abbreviation shall be placed below the triangle. (PRC §18015 et seq.) 

3) Establishes a “truth in labeling” requirement for product recyclability, established in SB 343 (Allen Chapter 507, Statutes of 2021.) A product that displays the chasing arrows symbol or other statement of recyclability is deemed deceptive or misleading unless at least 60 percent of jurisdictions can collect, sort, and bale a material for sale to a recycler. (PRC § 42355.51)  

a) Requires CalRecycle to conduct a publish a material characterization study of the types and form of material that are collected, sorted, sold, or transferred by solid waste facilities. Requires the department to update this study every five years, beginning Jan 1, 2027.

b) Establishes an “on-ramp” clause allowing materials that are improving towards the standard for recyclability in SB 343 but do not yet reach that standard to continue to use the chasing arrows symbol on material that is both (1) part of a statewide program aimed at increasing the recycling rate for that material on or after January 1, 2022 (i.e. SB 54) and (2) has been determined by CalRecycle not to contaminate the recycling stream if placed in a recycle bin. (PRC § 42355.51 (d)(6)) 

c) Specifies that products have 18 months following an initial characterization study and after subsequent updates, in which progress towards SB 343 recyclability goals for different material types is evaluated, to ensure their labeling aligns with the “truth in labeling” requirements of SB 343. (PRC § 42355.51 (b)(2))

4) Establishes the Plastic Pollution Prevention and Packaging Producer Responsibility Act (SB 54), which imposes minimum recycled content requirements and source reduction requirements for single-use packaging and plastic food service ware, to be achieved through an extended producer responsibility (EPR) program. (PRC § §42040 et seq.) 

a) Requires CalRecycle to conduct a material characterization study of covered material categories that are disposed of in California landfills before July 1, 2025, and shall report to the Legislature the status of materials at solid waste facilities pursuant to SB 343 by January 1, 2024. CalRecycle shall update the material characterization study required pursuant to this subdivision in 2028, 2030, 2032, and at least every four years thereafter (PRC § 42061(a)(3))
b) Under SB54, authorizes CalRecycle to identify materials that are covered in SB 54 that are trending toward meeting the goals of SB 343, and  requires those material types and forms to be considered and labeled as recyclable in the state as long as the material types and forms meet certain requirements. (PRC § 42061(a))

This bill:  

1) Establishes a process by which producers of covered materials in SB 54 can petition CalRecycle to authorize a material as meeting the requirements of SB 343 if it is trending towards the recyclability standard in SB 343. This process replaces the existing process by which CalRecycle identifies materials that do not meet the requirements of recyclability in SB 343 but are trending towards meeting the State’s recyclable standard based on updates to an initial material characterization study, which grants those materials permission to use the chasing arrow symbol.  

a) Requires CalRecycle to review produces’ petitions and approve or deny them within 60 days of receipt, as provided.

2) Adds an additional six months to an 18-month extension for products to be compliant with SB 343 recyclability criteria following the publication of CalRecycle’s material characterization study. 

a) This extension does not include chemicals that are disclosed only for purposes of compliance with a specified regulation governing the disclosure of chemicals on a list produced under the Safe Drinking Water and Toxic Enforcement Act of 1986 (Proposition 65) from the intentionally added chemicals that would affect whether a product or package is considered recyclable in this state.

Background

1) Plastics Pollution and Policy. Plastic pollution is a persistent problem impacting the environment on a local and global scale. In 2021, global plastics production was estimated at 390.7 million metric tons: only nine percent of all plastic ever made has been recycled, according to a United Nations Environment Programme report. Plastic pollution threatens ecosystems. As litter, plastic threatens wildlife as terrestrial and marine animals alike can become entangled in or ingest plastic debris, causing suffocation or starvation. Moreover, plastic never truly degrades into its chemical components; instead, it physically breaks down into smaller and smaller pieces that become more penetrative and more challenging to clean from the environment. Plastics under five millimeters, or microplastics, have been found in the most pristine environments on earth, including in national parks, in Antarctic sea ice, and in human placentas: microplastics are shown to increase risks of cancer and disrupt hormone pathways in lab rats. 

To reduce plastics in the environment, CalRecycle has been tasked with reducing the amount of waste that is landfilled and promoting recycling in California through the IWMA. The IWMA establishes a goal of source reducing, recycling, or composting at least 75% of solid waste generated in the State by 2020. However, according to CalRecycle’s 2022 State of Disposal and Recycling, the State’s 2021 recycling rate was just 41%. The single largest contributor to this recycling rate was recyclables that were exported out of the state. The statewide recycling rate has declined over the last decade, following a peak of 50% in 2014. The recycling rate has been impacted and may continue to be impacted by global policies like China’s National SWORD and the Basel Convention, which restrict the amount of foreign waste these countries will accept. 

One of the major factors that intrinsically impacts California’s recycling efforts is the broader market for recyclable materials. Without intervention, in order for material to be recycled and not end up in a landfill, the cost of processing and using the recycled material must be less than cost of the of virgin material. Prices for scrap materials can fluctuate wildly over both the short term and the long term, influenced by global factors such as China’s National Sword in 2017, the global pandemic’s impacts on industry and shipping, and the price of oil.  

2) What is recyclable? It is often unclear to consumers what is and is not recyclable. There have historically been several reasons for this, including: 

a) Resin identification codes. In California, rigid plastic bottles and containers are required to display a resin identification code (RIC) inside of a triangle or a chasing arrows symbol. Consumers may assume this code means a package is automatically recyclable, but that is not the case. According to CalRecycle, only plastics with the code #1 for polyethylene terephthalate (PET), used in water and soda bottles, and #2 high-density polyethylene (HDPE), used in milk jugs and shampoo bottles, are commonly recycled currently. The rest of the resin types #3-7 are generally not recycled. 

b) Regional and temporal variability. The way plastics are recycled varies by jurisdiction. What can be recycled in one area of the state may not be recyclable in another. As of 2015, there were an estimated 161 Materials Recovery Facility (MRF)s statewide. According to a 2020 Recyclability Screening Survey of 76 CA MRFs, plastic items made from resins #3-7 were accepted at a rate of 1-82% depending on the type of item. While all MRFs accepted PET and HDPE bottles and jugs, there was also variability in other #1 and #2 resin items accepted, such as PET clamshells, cups and HDPE rigid containers. What can be recycled within a particular jurisdiction will also vary over time depending on when a waste hauler can sell their collected materials. 

To address the consumer confusion on what can and cannot be recycled, and specifically to curtail misinformation or “greenwashing” that promotes products as recyclable when they are not, the Legislature enacted the “truth in labelling” for recyclability in SB 343 (Allen Chapter 507, Statutes of 2021). 

3) SB 343. SB 343 prohibits producers from making a false claim of recyclability on their products, such as using a chasing arrow symbol on material that does not meet strict standards for recyclability. 

a) A product is considered “recyclable” under SB 343 only if at least 60% of jurisdictions can collect, sort, and bale a material for sale to a recycler. In order to determine what materials meet this standard of recyclability, SB 343 directs CalRecycle to publish data about the types of materials that are actually recycled in jurisdictions across California and specifically directs CalRecycle to: Oversee a statewide analysis of material recovery facilities to identify which materials are commonly collected, sorted, sold, or transferred for recycling in California; and
b) Oversee a follow-up study in 2027 and every five years thereafter to make updates to the statewide analysis. 

CalRecycle published a draft of its preliminary findings on December 28,  2023, and is currently accepting public feedback on those findings.

4) SB 54. SB 54 uses an EPR approach to reach ambitious targets to reduce single-use serviceware and packaging through source reduction and postconsumer recycled content. These goals include:
a) Requiring all covered material sold in the state to be recyclable or compostable by January 1, 2032;
b) Requiring that all plastic-covered material sold in the state meet a recycling rate of 65% by Jan 1, 2032, with interim goals beginning in 2028;
c) Prohibiting producers of expanded polystyrene (EPS) from selling EPS food serviceware unless they meet a 65% recycling rate by January 1, 2032; and 
d) Requiring the PRO to pay $500 million per year from January 1, 2027, through January 1, 2037 to fund the program, and authorizes the PRO to collect up to $150 million from plastic manufacturers.

5)  SB 343 and SB 54. SB 343 and SB 54 both regulate many of the same products.
To align these two measures, SB 343 specifically included an “on-ramp” clause allowing the use of the chasing arrows symbol on material that does not meet the “recyclability” standard in SB 343 but is part of a statewide program aimed at increasing the recycling rate for that material (i.e. SB 54). This “onramp” provision also includes a guardrail that the material has been determined by CalRecycle not to contaminate the recycling stream if placed in a recycle bin. The onramp provision in SB 343 would allow material covered in SB 54 to be labeled as recyclable if producers can demonstrate an improvement in the material's recycling rate. 

However, CalRecycle’s timeline to re-evaluate the material characterization study is Jan 1, 2027. This re-evaluation is necessary to ascertain which materials are increasing towards the recyclability standards in SB 343, and resultantly, which materials would be eligible to continue to use the “chasing arrow” symbol under SB 343. Having a January 1, 2027 timeline to make this evaluation would preclude materials that are meeting the requirements intended to onramp them into SB 343 for the next two years. As a result, these products would need to remove their “chasing arrow” symbol during that timeframe, only to (potentially) add it back on to the same product if the subsequent material characterization study finds that they are advancing towards the goals of SB 343 and eligible to use the chasing arrow symbol. 

Comments

1) Purpose of Bill. According to the author, “In 2021, the Legislature passed SB 343, which established a clear definition in California law for recyclability and prohibited producers from making recyclability claims on their products, including using the ubiquitous chasing arrows symbol, unless the product meets the standards in the definition. The measure included an “on-ramp” clause allowing the use of the chasing arrows symbol on material if that material is part of a statewide program aimed at increasing the recycling rate for that material (SB 54, California’s plastics pollution law passed the following year in 2022) and CalRecycle determines the material will not contaminate the recycling stream. The purpose of this “on-ramp” clause was to ensure that if producers were investing in recycling infrastructure under SB 54 and could demonstrate that those investments were increasing the recyclability of their material, they could continue encouraging consumers to put the material in the blue recycle bin. Otherwise, when SB 343 is fully implemented next year, consumers will not know how to recycle the material, and producers of that material could not comply with SB 54 despite their efforts. 

However, the language in SB 54 inadvertently precludes CalRecycle from identifying which material could qualify for this on-ramp until the deadline for removing the recyclability claim and chasing arrows has passed. SB 1231 addresses this time gap by allowing producers to petition CalRecycle for the continued use of recycling claims for a product if the producer can demonstrate sufficient investments that will allow the material to meet California’s definition. The bill continues to give CalRecycle full discretion to determine which materials meet this high bar.”

2) Bridging an onramp across policies. To align the “onramp” in SB 343 with the material characterization study timelines in SB 54, SB 1231 removes the requirement that CalRecycle first evaluate which materials covered by SB 54 are advancing towards the recyclability standard in SB 343, and instead creates a petition process where producers can request that specific materials be authorized by CalRecycle to meet that standard. Tasking producers with making the case that materials are “trending towards recyclability” removes the need for CalRecycle to make this call based on updates to the material characterization study. Removing the reliance on the follow-up material characterization study, published in 2027, would make the on-ramp for products improving in recyclability targets under SB 343 viable before that 2027 timeline. 

3) Who knows best? The method that SB 1231 uses to bridge the “onramp” for materials that are covered in SB 54 and trending towards SB 343 recyclability goals flips the task of identifying what materials are trending towards SB 343 compliance from CalRecycle to the producers. Under SB 1231, CalRecycle still has the final say in whether or not products are “onramped” onto SB 343 and are allowed to continue to use the chasing arrow symbol even if they do not yet meet the recyclability standards of SB 343. However, SB 1231 would put CalRecycle in a responsive position, instead of in the driver’s seat. 

Putting the onus on producers to make the case that their product is advancing towards the recyclability goals in SB 343 instead of relying on CalRecycle to make that determination assumes that the producers have better access to information on what is and is not improving on recyclability. Before CalRecycle has data from the follow-up material characterization study, this is likely to be true. However, after CalRecycle has completed its second material characterization study, it will have the evidence needed to evaluate for itself whether or not a given material is increasing in recyclability.

In its current form, SB 1231 does not specify what information producers should provide to CalRecycle to make their case, or establish a process of enforcement should the information provided to CalRecycle be inaccurate.

As the bill moves forward, the author may wish to consider whether the petition process for establishing increasing recyclability of materials should be used in perpetuity, or only until the first follow-up material characterization study is released in 2027. The author may wish to further consider what information should be included in the petition from producers to help CalRecycle evaluate whether or not a product or material is eligible for the SB 343 onramp, and consider what remedies might be needed if producers submit information that is not accurate in making a claim towards increasing recyclability. 

Related/Prior Legislation

SB 343 (Allen, Chapter 507, Statutes of 2021) tightens the requirements around the permissible use of the “chasing arrows” recycling symbol and when claims regarding recyclability can be made and requires the Department of Resources Recycling and Recovery (CalRecycle) to publish the types and forms of recyclable products and packaging

SB 54 (Allen Chapter 75, Statutes of 2022) establishes the Plastic Pollution Prevention and Packaging Producer Responsibility Act, which imposes minimum content and source reduction requirements for plastic single-use packaging and food service ware through an EPR program.

SOURCE:
 	Author 	

SUPPORT:
 	
 American Chemistry Council
American Cleaning Institute
Association of Home Appliance Manufacturers
Calchamber
California Farm Bureau
California League of Food Producers
California Manufacturers and Technology Association
California Retailers Association
Consumer Brands Association
Dairy Institute of California
Danone North America
Flexible Packaging Association
International Dairy Foods Association
Keurig Dr Pepper INC.
Kraft Heinz Company
National Stewardship Action Council
Nestle USA
Personal Care Products Council
Pet Food Institute
Recycling Partnership; the
The Association of Plastic Recyclers
The Toy Association
Unilever

OPPOSITION:
    
None received 
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