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Christopher M. Ward, Chair
ABPCA Bill Id:AB 1893 (
Author:Wicks) – As Amended Ver:April 1, 2024
SUBJECT:  Housing Accountability Act: housing disapprovals: required local findings
SUMMARY: Revises the “builder’s remedy” to reduce the affordability required to qualify, set parameters around the density and objective standards that apply to a housing development project, and make other changes. Specifically, this bill:  
1) Defines “housing for lower income households” to mean a housing development project in which 100% of the units, excluding managers’ units, are dedicated to lower income households, as defined. 

2) Defines “housing for mixed-income households” to mean a housing development project in which at least 10% of the units are dedicated to lower income households.
3) Prohibits a local agency from disproving a housing development where 100% of the units are for very low-, low-, or moderate-income households, or 10% of the units are for lower income households, or an emergency shelter, if the local agency fails to adopt a compliant housing element, unless it makes written findings, based upon a preponderance of the evidence in the record, that the housing development fails to meet any of the following objective standards:
a) The site is designated by the general plan or located in a zone where either of the following occurs:

i) Housing, retail, office, or parking are permissible uses; or

ii) The site is designated or zoned for agricultural uses and at least 75% of the perimeter of the site adjoins parcels that are developed with urban uses, as defined in existing law. 

b) The project is not on a site or adjoined to any site where more than one-third of the square footage on the site is dedicated to industrial use, as defined in existing law. 

c) The project has a density such that the number of units, as calculated before the application of a density bonus, does not exceed the greatest of the following, as applicable:
i) For sites located within high or highest resource census tracts, as identified by the latest edition of the “CTCAC/HCD Opportunity Map” published by the California Tax Credit Allocation Committee (TCAC) and the Department of Housing and Community Development (HCD):
I) Fifty percent greater than the maximum density deemed appropriate to accommodate lower income housing for that jurisdiction as specified in Housing Element Law; or
II) Three times the density allowed by the general plan, zoning ordinance, or state law, whichever is greater. For purposes of this subparagraph, the allowed density shall be the amount allowed prior to the award of any eligible density bonus, pursuant to existing law. 
ii) For sites that are not located within high or highest resource census tracts, as identified by the latest edition of the “CTCAC/HCD Opportunity Map:”
I) The maximum density deemed appropriate to accommodate lower income housing for jurisdiction, as specified Housing Element Law; or 
II) Twice the density allowed by the general plan, zoning ordinance, or state law, whichever is greater. For purposes of this subparagraph, the allowed density shall be the amount allowed prior to the award of any eligible density bonus.
d) For sites located within one-half mile of a major transit stop, an unspecified percentage of additional density more than the amount allowable in the bill, as applicable.

e) Provides that it is the intent of the Legislature to amend the bill to include objective standards for floor area ratio and similar issues that affect development capacity.

4) Provides, for objective development standards not included elsewhere in 3) above, that a local agency may require the housing development project to comply with objective development standards that apply in the closest zone in the local agency that allows multifamily residential use at the residential density allowed. If no zone exists that allows the residential density determined, as specified, the applicable objective standards shall be those for the zone that allows the greatest density within the city, county, or city and county.

5) Provides that, for housing development project applications that are deemed complete on or before April 1, 2024, the provisions of 3) cannot be used to disapprove or conditionally approve the housing development project, even if the housing development project is inconsistent with both the jurisdiction’s zoning ordinance and general plan land use designation, as specified in any element of the general plan as it existed on the date the application was deemed complete. A development proponent may choose to be subject to the provisions of 3) that were in place on the date the preliminary application was submitted.

6) Provides that a builder’s remedy housing development project applicant is not precluded from seeking a density bonus, incentives or concessions, waivers or reductions of development standards, and parking ratios. 

7) Defines “objective development standards” to mean standards that involve no personal or subjective judgment by a public official and are uniformly verifiable by reference to an external and uniform benchmark or criterion available and knowable by both the development applicant or proponent and the public official before submittal. Provides that a developer is subject to the obligations imposed under the California Building Code. Provides that, in the event that objective standards are mutually inconsistent, a development shall be deemed consistent with the objective standards if the development is consistent with the standards set forth in the general plan.
8) Provides that, for a local agency that has not adopted a revised housing element that is in substantial compliance with Housing Element Law, the following shall apply with regard to the objective standards for a housing development project:

a) In no case may a local agency apply any objective development standard to the housing development project that will have the effect of physically precluding the construction of a development at the densities permitted or that will result in an increase in actual costs.

b) The local agency shall bear the burden of proof that any objective development standard applied to the housing development project will not have the effect of physically precluding the construction of a development at the densities permitted or that will not result in an increase in actual costs.

c) For a housing development project submitted to the local agency pursuant to AB 2011 (Wicks), Chapter 647, Statutes of 2022, if the housing development project complies with the residential density standards in the bill, it shall be deemed to be in compliance with the residential density standards contained in AB 2011 (Wicks).

d) For a housing development project submitted to the local agency pursuant to SB 423 (Wiener), Chapter, Statutes of 2023, if the housing development project complies with the residential density standards and the objective development standards specified in this bill, it shall be deemed to comply with the objective zoning standards, objective subdivision standards, and objective design review standards contained in SB 423 (Wiener). 
EXISTING LAW:  
1) Defines “urban uses” to mean any current or former residential, commercial, public institutional, transit or transportation passenger facility, or retail use, or any combination of those uses. (Government Code (GOV) Section 65912.101)
2) Defines “dedicated to industrial use” to mean any of the following:
a) The square footage is currently being used as an industrial use;
b) The most recently permitted use of the square footage is an industrial use; or
c) The site was designated for industrial use in the latest version of a local government’s general plan adopted before January 1, 2022. (GOV 65912.101)
3) Under the Housing Accountability Act (HAA), prohibits a local agency from disproving a housing development project, that includes either 20% very low- or low-income housing, 100% moderate-income housing, an emergency shelter, or farmworker housing, or conditioning the approval of the housing development in a manner that renders the housing development infeasible for very low-, low-, or moderate-income households, or an emergency shelter, including through the use of design review standards, unless it makes written findings, based on a preponderance of the evidence in the record, as to one of the following: 
a) The jurisdiction has adopted a housing element that has been revised consistent with existing law, that is in substantial compliance with Housing Element Law, and the jurisdiction has met or exceed its share of the housing needs allocation (RHNA) for the planning period, for the income category proposed for the housing development project, if the disapproval or conditional approval is not based on housing discrimination, as specified in existing law; 
b) If the housing development has a mix of income categories and the jurisdiction has not met or exceeded its share of RHNA, then a jurisdiction shall not disprove or conditionally approve the housing development project;  
c) The jurisdiction has met or exceeded the need for emergency shelter as identified in its housing element, as specified; 
d) The housing development project or emergency shelter would have a specific, adverse impact on the public health or safety and there is no feasible method to satisfactorily mitigate or avoid the specific adverse impact without rendering the development unaffordable to low- and moderate-income households or rendering the development of the emergency shelter financially infeasible. For purposes of this provision, defines a “specific, adverse impact” to mean a significant, quantifiable, direct, and unavoidable impact, based on objective, identified written public health or safety standards, policies, or conditions as they existed on the date the application was deemed complete. The following shall not constitute a specific, adverse impact upon the public health or safety: inconsistency with the zoning ordinance or general plan land use designation and the eligibility to claim a welfare exemption under existing law; 
e) Denial of the housing development project or imposition of conditions is required to comply with specific state or federal law, and there is no feasible method to comply without rending the development unaffordable to low- and moderate-income households or rendering the development of the emergency shelter financially infeasible; 
f) The housing development project or emergency shelter is proposed on land zoned for agriculture or resource preservation that is surrounded on at least two sides by land being used for agricultural or resource preservation purposes, or which does not have adequate water or wastewater facilities to serve the project; 
g) The housing development project or emergency shelter is inconsistent with both the jurisdiction’s zoning ordinance and general plan land use designation as it existed on the date the application was deemed complete and the jurisdiction has timely adopted a revised housing element that is in substantial compliance with Housing Element Law. For purposes of this provision, a change to the zoning ordinance or general plan land use designation subsequent to the date the application was deemed complete shall not constitute a valid basis to disapprove or condition approval of the housing development project or emergency shelter. 
i) Provides that this provision cannot be utilized to disapprove or conditionally approve a housing development project if the housing development project is proposed on a site that is identified as suitable or available for very low-, low-, or moderate-income households in the jurisdiction’s housing element, and consistent with the density specified in the housing element, even though it is inconsistent with both the jurisdiction’s zoning ordinance and general plan land use designation.
ii) Provides that if a local agency has failed to identify in the inventory of land in its housing element sites that can be developed for housing within the planning period and are sufficient to provide for the jurisdiction’s share of RHNA for all income levels, then this provision shall not be utilized to disapprove or conditionally approve a housing development project proposed for a site designated in any element of the general plan for residential uses or designated in any element of the general plan for commercial uses if residential uses are permitted or conditionally permitted within commercial designations. In any action in court, the burden of proof shall be on the local agency to show that its housing element does identify adequate sites with appropriate zoning and development standards and with services and facilities to accommodate the local agency’s share of RHNA for the very low-, low-, and moderate-income categories.
iii) Provides that, if a local agency has failed to identify a zone or zones where emergency shelters are allowed as a permitted use without a conditional use or other discretionary permit, has failed to demonstrate that the identified zone or zones include sufficient capacity to accommodate the need for emergency shelter, or has failed to demonstrate that the identified zone or zones can accommodate at least one emergency shelter, then this provision shall not be utilized to disapprove or conditionally approve an emergency shelter proposed for a site designated in any element of the general plan for industrial, commercial, or multifamily residential uses. Provides that in any action in court, the burden of proof shall be on the local agency to show that its housing element does satisfy the requirements of Housing Element Law. (GOV 65589.5(d))
4) Provides that nothing in the HAA shall be construed to relieve a local agency from complying with the congestion management program required by specified law, the California Coastal Act of 1976, making one or more of the findings required pursuant to Section 21081 of the Public Resources Code, or otherwise complying with the California Environmental Quality Act. (GOV 65589.5(e))
5) Provides that, except for requirements related to the preliminary application, a local agency is not prohibited from requiring the housing development project to comply with objective, quantifiable, written development standards, conditions, and policies appropriate to, and consistent with, meeting the jurisdiction’s share of RHNA. However, the development standards, conditions, and policies shall be applied to facilitate and accommodate development at the density permitted on the site and proposed by the development. (GOV 65589.5)
FISCAL EFFECT: Unknown.
COMMENTS:  
Author’s Statement: According to the author, “It is going to take all of us to solve our housing crisis, and AB 1893 will require all cities and counties to be a part of the solution. It does so by modernizing the builder’s remedy to make it clear, objective, and easily usable. A functional builder’s remedy will help local governments to become complaint with housing element law. Where they do not, it will directly facilitate the development of housing at all affordability levels. The message to local jurisdictions is clear — when it comes to housing policy, the days of shirking your responsibility to your neighbors are over.”
Housing Accountability Act (HAA)/Builder’s Remedy:  In 1982, the Legislature enacted the Housing Accountability Act (HAA). The purpose of the HAA is to help ensure that a city does not reject or make infeasible housing development projects that contribute to meeting the housing need determined pursuant to the Housing Element Law without a thorough analysis of the economic, social, and environmental effects of the action and without complying with the HAA. The HAA restricts a city’s ability to disapprove, or require density reductions in, certain types of residential projects. The HAA does not preclude a locality from imposing developer fees necessary to provide public services or requiring a housing development project to comply with objective standards, conditions, and policies appropriate to the locality’s share of the RHNA.

One constraint within the HAA on local governments’ authority to disprove housing, which has gained recent attention, is the “Builder’s Remedy.” The Builder’s Remedy prohibits a local government from denying a housing development that includes 20% lower-income housing or 100% moderate-income housing that does not conform to the local government’s underlying zoning, if the local government has not adopted a compliant housing element. A number of developers have attempted to use the Builder’s Remedy in the last few years. 

For example, the City of La Cañada Flintridge failed to adopt a compliant housing element. Using the Builder’s Remedy, a developer proposed a project for 80 units of affordable housing on church-owned land that was not zoned for housing or for density to accommodate the proposed project. The City denied the project and the developer sued. The City of La Cañada Flintridge argued they were not required to process an application under the HAA to approve a housing development that did not comply with their underlying zoning because they had “self-certified” their housing element by adopting a housing element, even though it was not certified as compliant by HCD. The court ruled that the city was not in compliance despite the fact that they had “self-certified” and found the housing element the city adopted out of compliance with Housing Element Law for various reasons. 

Under existing law, as long as a developer includes 20% of the units in a development for lower income households or 100% for moderate income and the local agency does not have a substantially compliant housing element, a development must be approved. The development is not required to meet the underlying zoning, meaning a development can be proposed on a site regardless of the designated use or density. Anecdotally, it appears that although developers are utilizing Builder’s Remedy, few projects are going forward as proposed because developments are still subject to the California Environmental Quality Act (CEQA), but rather, the law is being used as a leverage point to get local agencies to approve developments. 
This bill proposes to set parameters around the density, underlying zoning, and objective standards that a development must meet in order to qualify for the Builder’s Remedy. It would also reduce the amount of affordable housing a development must include to qualify.
Underlying Zoning: Under existing law, inconsistency with the zoning or general plan cannot be used as a reason to deny a Builder’s Remedy project.  This bill would set parameters around where the Builder’s Remedy could be used. This bill would only allow a development to qualify on a site where housing, retail, office, or parking are permissible uses. A site could be zoned for agricultural use, as long as 75% of the perimeter adjoins site that are for an urban use. Developments that are on a site or adjoined to any site where more than one-third of the square footage on the site is dedicated to industrial use would no longer be eligible to utilize the Builder’s Remedy.
Density: This bill would set density limits on projects that can utilize Builder’s Remedy. For sites in more affluent areas within the high or highest resources census tracts as determined in maps developed by TCAC as part of the Low Income Housing Tax Credit program, the developer can choose between a density that is twice the “Mullin Density” to accommodate housing for lower income households, or three times the density allowed by the general plan, zoning ordinance, or state law, whichever is greater.
For a site that is not in the high or highest resource census tracts, the allowable density would be either the Mullin Density or twice the density in the general plan, zoning ordinance, or state law, whichever is greater.
For sites located one-half mile from a major transit stop, the allowable density would be an unspecified multiplier to the two density categories described above. 
Finally, the bill references the intent of the Legislature include objective standards for floor area ratio and similar issues that affect development capacity.
Grandfathering Existing Builder’s Remedy Projects: To address those developments that have already submitted a Builder’s Remedy application under the existing rules, this bill would allow those developers that have applications deemed complete on our after April 1, 2024, to continue under the existing law unless they choose to use the standards created by this bill. 
Density Bonus Law: Density bonus law allows a developer to receive additional density on a development in return for include a percentage of affordable housing. The more affordable housing included, the higher the density increase. In addition, a developer can request waivers of building standards and concessions that make the inclusion of the affordable housing and density feasible. This bill specifies that a developer with a Builder’s Remedy project could seek the benefits of a density bonus, incentives or concessions, waivers or reductions of development standards, and parking ratios. It is unclear if the developer would be required to provide additional affordable housing beyond what is required in this bill to receive the benefits of the density bonus law.
Affordability:  To access Builder’s Remedy a developer must include 20% of the units for lower income households or 100% for moderate-income households. This bill proposes to change that requirement. For developments less than 10 units, there would be no affordability requirement. For all other developments, the percentage would be reduced from 20% for lower income households to 10% for lower income households. Lower income households are defined as those households that make 80% of area median income or less. 
Streamlining: A development utilizing the Builder’s Remedy is subject to CEQA. This bill would allow a development that conforms to the density and objective standards to use an existing streamlining process – either AB 2011 (Wicks), Chapter 647, Statutes of 2022, or SB 423 (Wiener), Chapter 778, Statutes of 2023. To qualify for streamlining in either of these processes, a developer would have to meet the affordability requirements, which are higher in both AB 2011 and SB 423, than in this bill. In addition, all of the limitations on location in AB 2011 and SB 423 would apply. Both exempt sensitive environmental sites and have some exemptions in the coastal zone. If a development does not use one of these streamlining options, it would remain subject to CEQA.
Arguments in Support: According to the sponsor, the Attorney General, “AB 1893 would clarify and modernize the builder’s remedy by providing clear, objective standards for builder’s remedy projects, including density standards and project location requirements. With these updates, the builder’s remedy will be a more effective enforcement tool because local governments will face greater certainty of swift consequences when they do not adopt a timely and substantially compliant housing element. AB 1893 would also align the builder’s remedy with laws and policies that have emerged in the more than 30 years since the builder’s remedy was enacted, including sustainable communities strategies like promoting development in urban infill and near transit centers, and promoting higher density housing that is more affordable than single-family homes.”

Arguments in Opposition:  A few organizations are opposed to this bill because it overrides local control and reduces the affordable housing requirement necessary to qualify for builder’s remedy.  
Committee Amendments: This bill substantially reduces the affordable housing requirement necessary to using Builder’s Remedy from 20% for lower income households to 10% for lower income households. The committee may wish to consider, in light of the increase in density allowed over the allowable density in the general plan and zoning documents, if more affordable housing should be required. The committee may wish to consider changing the affordability from 10% affordable to lower income households to 10% for very low-income households.  
Related Legislation:
AB 1886 (Alvarez) of the current legislative session clarifies that a housing element is substantially compliant with Housing Element Law, when both a local agency adopts the housing element and HCD or a court finds it in compliance, for purposes of the Builder’s Remedy. This bill recently passed out of this committee on a vote of 7-0 and is currently pending a hearing in the Assembly Committee on Local Government.
AB 2023 (Quirk-Silva) of the current legislative session, among other changes, would create a rebuttable presumption of invalidity in any legal action challenging a local government’s action or failure to act if HCD finds that the action or failure to act does not substantially comply with the local government’s adopted housing element or housing element obligations. This bill recently passed out of this committee on a vote of 6-0 and is currently pending a hearing in the Assembly Committee on Local Government.
Double Referred: This bill was also referred to the Assembly Committee on Local Government, where it will be heard should it pass out of this committee.
REGISTERED SUPPORT / OPPOSITION:
Support
State of California Attorney General (Sponsor)
BuildCasa
California Apartment Association
California Community Builders
California YIMBY
Circulate San Diego
CivicWell
Fieldstead and Company, INC.
Habitat for Humanity California
Housing Action Coalition
Housing Trust Silicon Valley
LeadingAge California
Sand Hill Property Company
SPUR
The Two Hundred

Support If Amended

Council of Infill Builders
Opposition
Livable California
Save Lafayette
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