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SUMMARY:
 Requires a court to conduct a hearing on a defendant’s eligibility for mental health diversion when they are declared incompetent to stand trial (IST) and charged with a misdemeanor. Specifically, this bill:

1. Requires, instead of permits, a court to conduct a hearing on a defendant’s eligibility for mental health diversion, if the defendant is charged with a misdemeanor only and is found IST. 

1. Requires, instead of permits, a court to, if the defendant is found ineligible for mental health diversion, determine which of the following actions to take:

1. Order modification of the defendant’s treatment plan in accordance with a recommendation from a treatment provider; 

1. Refer the defendant to outpatient treatment; 

1. Refer defendant to conservatorship proceedings; or,  

1. Refer the defendant to a CARE program.  

1. Allows any party to these proceedings to request a reevaluation of the defendant’s competence. 

EXISTING LAW:
  

1. Guarantees that, in all criminal prosecutions, the accused shall enjoy the right to be informed of the nature and cause of the accusation. (U.S. Const. 6th Amend.)

1. States that a defendant is incompetent to stand trial (IST) if, as a result of a mental health disorder or developmental disability, they cannot understand the nature of the criminal proceedings or assist counsel in their defense in a rational manner. (Pen. Code, § 1367, subd. (a).) 

1. Provides that a person shall not be tried or adjudged to punishment while mentally incompetent. (Pen. Code, § 1367, subd. (a).) 

1. Allows the court to order that the question of the defendant’s mental competence be determined in a hearing, and specifies the procedures for the hearing on defendant’s competence. (Pen. Code, § 1368.) 

1. Requires all the proceedings in the criminal prosecution to be suspended until the question of the defendant’s mental competence has been determined. (Pen. Code, § 1368.) 

1. Requires, if the defendant is found mentally competent, the criminal process to resume, and the trial on the offense charged to proceed. (Pen. Code, §§ 1370; 1370.01.) 

1. Divides the procedures for the treatment of individuals found IST into four categories:  

6. Individuals charged with a felony and are found IST as a result of a mental health disorder;

6. Individuals charged with misdemeanor(s) only and are found IST as a result of a mental health disorder; 

6. Individuals who are found IST as a result of a developmental disability and individuals who are found IST as a result of a mental health disorder and have a developmental disability; and, 

6. Individuals who are found IST and have violated the terms of their postrelease community supervision or parole. (Pen. Code, § 1367, subd. (b).)

1. Establishes the procedures for the treatment of individuals found IST and charged with a misdemeanor, as follows: 

7. The trial, judgment, or hearing on the alleged misdemeanor is suspended and the court may either (1) conduct a hearing on whether the defendant is eligible for mental health diversion; or, (2) dismiss the charge;

7. If the court chooses to conduct a hearing on the defendant’s eligibility for diversion, and finds that the defendant is not eligible for diversion, the court may hold a hearing to determine whether to do any of the following: 

1. Order modification of the defendant’s treatment plan in accordance with a recommendation from a treatment provider; 

1. Refer the defendant to outpatient treatment; 

1. Refer defendant to conservatorship proceedings; or,  

1. Refer the defendant to the CARE program.  

7. If the misdemeanor charges are dismissed, and the individual is not receiving the above-described services, the court must notify the defendant of their need for mental health services. The court shall additionally provide the individual with contact information of specified mental health services. (Pen. Code, §§ 1370.01, 1370.2; Welf. & Inst. Code, § 5623.6, subd. (b); Cal. Rules of Court, rule 4.130, subds. (f)(1) & (3).) 

1. Allows the court to dismiss any misdemeanor charges pending against a defendant found IST. (Pen. Code, § 1370.2.)  

1. Provides that, the judge may, either on motion of the court or upon the application of the prosecuting attorney, and in furtherance of justice, order an action to be dismissed. (Pen. Code, § 1385.) 

1. Establishes mental health diversion for misdemeanor and felony offenses and sets forth eligibility requirements. (Pen. Code, §§ 1001.35 & 1001.36.)  

FISCAL EFFECT:
  Unknown

COMMENTS:
  

1. Author's Statement: According to the author, “Homeless individuals with mental health disorders deserve compassion and effective care rather than release without access to essential resources. AB 2547 aims to help homeless individuals by giving them the care they need by addressing the root causes of their behavior thereby mitigating public safety concerns. With AB 2547, society can save public resources while promoting long-term well-being.”

1. Competency to Stand Trial: The United States Constitution prohibits states from trying or convicting criminal defendants who are not mentally competent. (Drope v. Missouri (1975) 420 U.S. 162, 181; People v. Rogers (2006) 39 Cal.4th 826, 846.) According to the United States Supreme Court, to be competent, a defendant must have both a “sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding” and “a rational as well as factual understanding of the proceedings against him.” (Dusky v. United States (1960) 362 U.S. 402, 402.) Evidence of a mental disorder does not, in and of itself, render a defendant IST. (See, e.g., People v. Ghobrial (2018) 5 Cal.5th 250, 271.) The mental disorder must be the cause of the defendant’s inability to understand of the proceedings in order to be found IST. (Ibid.) 

1. Misdemeanor IST: The purpose of misdemeanor IST treatment is to provide a tailored approach to treat the defendant’s underlying mental health condition instead of commitment.  (See, Senate Public Safety Analysis for SB 317 (Stern), Chapter 599, Statutes of 2021.)

Penal Code section 1370.01 sets forth the process for misdemeanor IST. For defendants who are IST and charged with only a misdemeanor(s), the trial, judgment, or hearing on the alleged misdemeanor is suspended and the court is permitted to either conduct a hearing on whether the defendant is eligible for mental health diversion or dismiss the charge. 

If the court chooses to conduct an eligibility hearing for diversion, and finds the defendant ineligible, the court is permitted to consider other specified options for the defendant. The Legislature passed SB 317 (Stern), Chapter 599, Statutes of 2021, which allows the court to (1) order modification of the treatment plan in accordance with a recommendation from the treatment provider; (2) refer the defendant to assisted outpatient treatment; or (3) refer for possible conservatorship proceedings if the defendant appears to be gravely disabled. More recently, the Legislature passed SB 35 (Umberg), Chapter 283, Statutes of 2023, which added another treatment option, and the court can refer the defendant to the CARE program. 

If the charges are dismissed, and the individual is not receiving any of these above-described court directed services, the defendant must be notified by the court of their need for mental health services. The court is required to provide the defendant with contact information for the county behavioral health department, the behavioral health professional that was providing services to them while incarcerated, a Medi-Cal program, and a list of available community-based organizations where the individual could obtain mental health services. (Pen. Code, § 1370.01; Welf. & Inst. Code, § 5623.6, subd. (b).) 

This bill would require, instead of permit, the court to conduct an eligibility hearing for mental health diversion. This requirement is only applicable in cases where a defendant is charged with a misdemeanor(s) only, and is declared incompetent to stand trial. Along the same lines, this bill would also require the court, instead of permit the court, if it finds the defendant ineligible for diversion, to hold a hearing and either order the modification of the defendant’s treatment plan, refer the defendant to assisted outpatient treatment, refer the defendant to conservatorship proceedings, or refer the defendant to a CARE program. 

1. Mental Health Diversion: The purpose of mental health diversion is to “mitigate individuals’ [with mental disorders] entry and reentry into the criminal justice system while protecting public safety.” (Pen. Code, § 1001.35.) If a defendant can benefit from mental health diversion, the court may make hold a hearing to determine whether the defendant is an appropriate candidate for diversion. (Pen. Code, §§ 1370.01, 1370.2.) To be diverted, an IST defendant must meet the eligibility requirements specified in the mental health diversion statute. (Ibid.) A defendant is eligible for mental health diversion if they have been diagnosed with a mental disorder, as specified, and if the mental disorder was a significant factor in the charged offense. (Pen. Code, § 1001.36, subd. (b).) Accordingly, it is likely the case that many misdemeanant IST defendants could benefit from mental health diversion. However, the mental health diversion statue includes disqualifying criteria. For example, the defendant cannot be charged with specified offenses including murder, manslaughter, and registerable sex offenses, among others, and the defendant cannot pose an unreasonable risk of danger to public safety if treated in the community. (Pen. Code, § 1001.36, subd. (c).) 

1. Recent Changes Made by the Legislature for Misdemeanor Defendants found IST: For IST defendants charged with a felony, treatment is specifically intended to restore the defendant to competency, at which time the criminal proceedings will resume. Competency restoration includes education on a person’s criminal charges, plea bargaining, the various players in the courtroom – e.g. judge, jury, defense attorney, prosecutor, the role of evidence in a trial, and certain constitutional rights.[footnoteRef:1] “The competency restoration process does nothing to interrupt cycles of criminal legal involvement because the goal of competency restoration is only to achieve a basic understanding of the court process, not to provide continuing care.”[footnoteRef:2] [1:  Committee on the Revision of the Penal Code, Competency to Stand Trial and Related Matters (May 12, 2022) at p. 8. Available at: <http://‌‌‌‌www.clrc.‌ca.gov/‌CRPC/Pub/Memos/‌CRPC2‌2-0‌4.‌‌pdf> [as of Feb. 20, 2024]; see also, Department of Stat Hospitals, Treatment of Incompetent to Stand Trial Patients. Available at: <https://‌www.dsh.ca.gov/‌Treatment/Incompetent_Stand_‌Trial.html> [as of Feb. 20, 2024].]  [2:  Committee on the Revision of the Penal Code, Annual Report and Recommendations (Dec. 2022), at p. 51. Available at: <http://www.clrc.ca.gov/CRPC/Pub/Reports/CRPC_AR2022.pdf> [as of Feb. 20, 2024].] 


For misdemeanor cases, unlike felonies, the Legislature has made recent changes to the law that makes the mental health treatment the objective, rather than the resumption of criminal proceedings. These changes went into effect less than two years ago. (See, SB 317 (Stern), Chapter 599, Statues of 2021.) SB 317 (Stern) was intended to provide “more options for appropriate mental health treatment for incompetent defendants charged with misdemeanors. Instead of months sitting on a waiting list, these defendants could be placed in a mental health diversion program or collaborative court where appropriate resources exist.” (See, Assembly Public Safety Analysis for SB 317 (Stern), Chapter 599, Statutes of 2021.)

It is important to note that opponents of this bill aptly point out that a court would no longer be able to dismiss a misdemeanor offense when an individual is incompetent to stand trial and does not meet criteria for diversion, CARE, or conservatorship. While this bill eliminates the option for a court to dismiss misdemeanor charges under Penal Code section1370.1, a court would still have the option to dismiss any misdemeanor charge pursuant to Section 1370.2, which is unaffected by this bill. Additionally, a court could dismiss an action in this interest of justice under section 1385, which is also unaffected by this bill. 

1. Argument in Support: According to Be The Solution (BTS) Commission, “AB 2547 will simply disallow a court to through out criminal charges on an individual who is found mentally incompetent unless there is a cohesive mental health plan in place. To drop charges and send these individuals back onto the streets is not compassionate, it is turning a blind eye to human suffering. 

“This bill will ensure Collaborative Courts are doing what they are supposed to do – which is bringing communities together to ensure people are getting the help they need. Giving up on them should not be an option, we owe it to people struggling to help find solutions to these issues.” 

1. Argument in Opposition: According to American Civil Liberties Union California Action, “Under existing law, when a person is found incompetent to stand trial on a misdemeanor offense, the court may refer that person to mental health diversion. If the person does not qualify for diversion, the court may refer the individual to Assisted Outpatient Treatment (AOT), the CARE program, or conservatorship proceedings. Alternatively, the court may dismiss the case in the interest of justice.

“Existing law takes an evidenced-based approach that prioritizes treatment over incarceration and diversion over punishment. This bill does the opposite by creating more paths to prosecution for those suffering from severe mental illness.

“Under AB 2547, a court can no longer dismiss a misdemeanor offense when an individual is incompetent to stand trial and does not meet criteria for diversion, CARE, AOT, or conservatorship. This means that those who are not restored to competency have no means to move forward on their criminal case, but no path to dismissal. This bill allows misdemeanor offenses to remain open indefinitely, which not only infringes upon the person’s right to due process, but also potentially impacts their access to government benefits and housing.

“AB 2547 also permits the prosecution to request the re-evaluation of a person’s competency at any time with no limits and no prerequisites to such an evaluation. This procedure would be unique to individuals found incompetent to stand trial on misdemeanor offenses. No other civil committees are subject to potentially repeated, intrusive, mental health evaluations at the request of the opposing party. This bill does more harm than good because access to supportive services such as housing and treatment are the solutions for individuals suffering from severe mental illness.”

1. Related Legislation: 

7. AB 3077 (Hart), would remove borderline personality disorder as an exclusion for mental health diversion for defendants found IST. AB 3077 is pending in Assembly Appropriations Committee. 

7. AB 2692 (Papan), would specify that the diversion period for an IST defendant commences when the defendant is admitted to receive treatment, as specified. AB 2692 is pending in this Committee. 

7. SB 1400 (Stern), would, for misdemeanor IST proceedings, remove the option for the court to dismiss the case and would instead require the court to hold a hearing to determine if the defendant is eligible for diversion. If the defendant is not eligible for diversion, the court would be required to hold a hearing to determine whether the defendant will be referred to outpatient treatment, conservatorship, or the CARE program, or if the defendant’s treatment plan will be modified. SB 1400 is pending in Assembly Public Safety Committee.

7. SB 1323 (Menjivar), would require the court, upon a finding a defendant charged with a felony IST, to determine if it is in the interests of justice to restore the defendant to competence, and if the restoration of the defendant’s mental competence is not in the interests of justice, to hold a hearing to consider granting mental health diversion or other programs to the defendant, as specified, and, if none of those solutions are appropriate, to dismiss the charges against the defendant. SB 1323 is pending in Senate Appropriations Committee. 

1. Prior Legislation: 

8. SB 35 (Umberg), Chapter 283, Statutes of 2023, allows the court to refer a defendant found IST on misdemeanor charges to a CARE program.

8. SB 717 (Stern), Chapter 883, Statutes of 2023, requires any individual who has a misdemeanor charge dismissed by the court, who is found IST, and who is not receiving court directed services, to be notified by the court of their need for mental health services, and requires the court to provide the individual with information that, at a minimum, contact information of organizations where the individual can obtain mental health services.

8. AB 1822 (Connolly), of the 2023-2024 Legislative Session, would have required a person charged with a misdemeanor sex offense and found IST to be committed to the DSH, a treatment facility, or to undergo outpatient treatment. AB 1822 was not heard by this Committee at the request of the author.
8. AB 1584 (Weber), of the 2023-2024 Legislative Session, would have required the court, upon a finding of mental incompetence of a defendant charged with a felony to determine if it is in the interests of justice to restore the defendant to competence, and if the restoration of the defendant’s mental competence is not in the interests of justice, to hold a hearing to consider granting mental health diversion or other programs to the defendant, as specified, and, if none of those solutions are appropriate, to dismiss the charges against the defendant. AB 1584 was held under submission in Senate Appropriations Committee.

8. AB 1810 (Committee on Budget), Chapter 34, Statutes of 2018, specifies that when a defendant is found IST the court can find that they are an appropriate candidate for mental health diversion.

8. SB 317 (Stern), Chapter 599, Statutes of 2021, revised the procedures when a defendant is found IST on misdemeanor charges and specified that a defendant is entitled to conduct credits when they are committed to DSH or other treatment facility in the same manner as if they were held in county jail.

8. SB 1187 (Beall), Chapter 1008, Statutes of 2018, reduced the maximum term for commitment to a treatment facility when a defendant has been found IST on a felony from three years to two years and specified that when a defendant has been found IST and is held in a county jail treatment center while undergoing treatment for restoration to competency that person is entitled to custody credits in the same manner as any other inmate confined to a county jail.
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