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AS PROPOSED TO BE AMENDED IN COMMITTEE

SUMMARY:
  Authorizes persons incarcerated in state prisons to be given bereavement leave from prison employment or educational programs they are enrolled in the event of a death of an immediate family member of the incarcerated person. Specifically, this bill:

1. States that a person incarcerated in state shall be allowed relief from prison employment after the death of an immediate family member of the incarcerated person.

1. Provides that if an incarcerated person is enrolled in an educational program instead of, or in addition to, being employed, they shall additionally be allowed relief from the educational program.

1. Provides that the incarcerated person shall request relief from the warden or their designee

1. Requires the incarcerated person to provide substantiation to support the request.

1. Requires the warden to approve or deny the relief as soon as practicable, upon receiving the request and substantiation,

1. Requires the incarcerated person to be paid their regular compensation for the time the person is scheduled to work during the period of relief.

1. Provides that the bereavement relief provided in this bill shall not exceed three days for any one occurrence.

1. Provides that to the extent resources are available, the incarcerated person shall have access to a mental health professional during their period of relief.

1. Provides that a warden or other administrator of the facility shall grant a request for relief from employment and access to a mental health professional offered to the incarcerated person pursuant to this bill, unless the incarcerated person is employed in a position requiring emergency response, including, but not limited to, a firefighter, and the warden or other administrator of the facility can demonstrate by clear and convincing evidence that an exigent circumstance requires the incarcerated person’s employment during the period requested by the incarcerated person

1.  If the warden or other administrator of the facility denies an incarcerated person’s request for relief based on the above exigent circumstances, the relief shall be granted as soon as practicable after the exigent circumstance has ended.

1. Provides it shall be unlawful for a warden or other administrator of the facility to discipline, punish, refuse to hire, discharge, demote, fine, suspend, expel, or discriminate against, an individual because of either of the following:

10. An individual’s exercise of the right to bereavement relief under this bill. 

10. An individual’s request for bereavement relief or provision of substantiation to support the request.

1.  Provides that this does not authorize an incarcerated person to leave the prison facility.

1. Provides that bill does not authorize the prison to deny an incarcerated person access to other regularly scheduled activities, including, but not limited to, recreation, meals, group sessions, or counseling.

1. Defines “immediate family” means any spouse, whether by marriage or not, parent, child, any person related by consanguinity or affinity within the second degree, or any other person who, within six months before the commission of the crime for which the person was convicted to state prison, regularly resided in the household.

EXISTING LAW:
 

1. Prohibits involuntary servitude except to punish crime. (Cal. Constitution, Art. I, Sec. 6.)

1. Allows the Secretary of the California Department of Corrections and Rehabilitation (CDCR) to enter into contracts with public entities, organizations, and businesses for the purpose of conducting programs which use the labor of incarcerated persons. (Cal. Const., Art. XIV, § 5.)

1. States that CDCR shall require of every able-bodied prisoner imprisoned in any state prison as many hours of faithful labor in each day and every day during his or her term of imprisonment.  (Pen. Code, § 2700.)

1. Provides that CDCR may revoke the privileges of any condemned inmate who refuses to work as required. (Pen. Code, § 2700.1.)

1. Allows CDCR to employ incarcerated persons for the rendering of services that are needed by the state or any political subdivision thereof, including any county, district, city, school or other public use or for use by the federal government, or any agency or department thereof and allows CDCR to enter into contracts for this purpose. (Pen. Code, § 2701.) 

1. Allows CDCR to employ incarcerated persons for the rendering of emergency services for the preservation of life or property within the state, whether that property is owned by public entities or private citizens, when a county level state of emergency has been declared due to a natural disaster and the local governing board has requested assistance. (Pen. Code, § 2701.)

1. States that every able-bodied person committed to the custody of CDCR is obligated to work as assigned by department staff and by personnel of other agencies to whom the inmate's custody and supervision may be delegated. Assignment may be up to a full day of work, or other programs including rehabilitative programs, as defined, or a combination of work or other programs. (Cal. Code Regs., Tit. 15, § 3040, subd. (a).)

1. Specifies that inmates in CDCR are expected to work or participate in rehabilitative programs and activities to prepare for their eventual return to society.  Inmates who comply with the regulations and rules of CDCR and perform the duties assigned to them shall be eligible to earn good conduct credit as specified. (Cal. Code Regs., Tit. 15, § 3043, subd. (a).)  

1. Provides that pay rates at each CDCR facility for paid inmate assignments should reflect the level of skill and productivity required, and will be set with the assistance of the Institutional Inmate Pay Committee.  Monthly rates apply to full time employment in the job classifications and will be paid from the support budget or inmate welfare funds. (Cal. Code Regs., Tit. 15, § 3041.2, subd. (a)(1)(2).) 
1. Establishes the Prison Industry Authority (PIA), a work program for incarcerated persons to provide goods and services used by CDCR and thereby reducing the costs of its operations. (Pen. Code, §§ 2800-2880.) 

1. Provides that the compensation schedule for incarcerated employees in the PIA program shall be based on quantity and quality of work performed and shall be required, but in no event shall that compensation exceed one-half the minimum wage provided in the Labor Code, except as otherwise provided. (Pen. Code, § 2811.)
1. States that incarcerated persons not engaged in PIA programs, but who are engaged in productive labor outside of such programs may be compensated in like manner. (Pen. Code, § 2700.)

1. Authorizes a warden, sheriff, or jailer to receive judicial papers directed to a person in custody, and deliver such papers to the incarcerated person. (Pen. Code, § 4013.) 

1. Requires a warden, sheriff or jailer to note the time of service of a judicial paper served on an incarcerated person. (Pen. Code, § 4013.)

1. Requires private employers with five or more employees and public sector employers to provide employees with at least 30 days of service up to five unpaid days of bereavement leave upon the death of a family member (Gov. Code, § 12945.7.)

1. Defines “family member,” for purposes of bereavement leave for non-incarcerated persons as a spouse or a child, parent, sibling, grandparent, grandchild, domestic partner, or parent-in-law. (Gov. Code, § 12945.7.)

FISCAL EFFECT:
  Unknown

COMMENTS:


1. Author's Statement:  According to the author, "In the passing of a close family member, every individual deserves the right to grieve; a need that goes beyond the walls of incarceration. By introducing Section 2710 to the Penal Code, a crucial step is taken towards supporting individuals dealing with loss. This provision will ensure they are able to grieve for three days with dignity, unburdened from the weight of their work duties without financial concern. During this time, they receive compensation for missed work, alleviating any further worries. By allowing them to focus solely on their grieving process, it demonstrates a commitment to treat all individuals with empathy, regardless of their circumstances.”

1. Incarcerated Persons Work in Prisons:  The Thirteenth Amendment of the U.S. Constitution, ratified in 1865, prohibited slavery and involuntary servitude.  However, an exception was allowed if involuntary servitude was imposed as punishment for a crime.   Article I, section 6, of the California Constitution contains the same prohibitions on slavery and involuntary servitude and the same exception for involuntary servitude as punishment for crime.  The California Supreme Court has interpreted the prohibition on slavery and involuntary servitude contained in Article I, section 6 of the California Constitution to be coextensive with the protection afforded by the Thirteenth Amendment. (Moss v. Superior Court (1998) 17 Cal.4th 396, 418.) Moreover, federal courts have held that the U.S. Constitution does not prohibit a requirement that incarcerated persons must work nor does it provide an incarcerated person a right to wages for work done in custody.  Courts have consistently held that state prisoners are not employees entitled to minimum wage. (Burleson v. California (1996) 83 F.3d 311.)  

In addition to relying on the exception to involuntary servitude for punishment for a crime, federal courts have found that inmate work does not constitute “involuntary servitude” when the person has a choice to work.  For example, the Fifth District Court of Appeals held that participation in a work release program did not constitute involuntary servitude, because the incarcerated persons were not “compelled” to participate in the work release program.  The court acknowledged that the choice of whether to work outside of the jail for twenty dollars a day or remain inside the jail and earn nothing may have indeed been “painful” and quite possibly illegal under state law, but stated that the individuals were not forced to work or continued to work against their will. (Watson v. Graves (1990) 909 F.2d 1549, 1552.)

1. Inmate Work at CDCR:  Persons incarcerated at CDCR are required to work or participate in rehabilitative or educational programs.  When an individual arrives at a prison reception center they go through a classification process.  The classification process determines the security level of the CDCR facility where the person will be housed.  During the classification process, an incarcerated person is placed on waiting lists for jobs and for rehabilitative programs.  The classification process for jobs begins upon reception and periodically throughout the prison term. 

Standard CDCR jobs do not have minimum requirements, such as a high school diploma/GED certificate.  Standard jobs can be part-time, full-time, and can include weekend/night shifts.  These jobs include clerks, porters, dining work, yard workers and plant operations (painter, plumber, carpenter, etc.). 

Some incarcerated persons are eligible to participate in jobs through PIA.  PIA jobs have specific requirements that an incarcerated individual must possess in order to qualify for a particular job. This can include factors such as high school diploma/GED, being disciplinary free for a set period of time, as well as their release date history.  There is an application process for PIA jobs and every job has a certification or multiple certifications attached to it.  PIA jobs are higher paying than the standard job and incarcerated individuals receive industry-accredited certifications, credits, and training that can be applied upon release for jobs such as meat cutting, coffee roasting, optical, dental, and health care facilities maintenance.  
Participating in work while incarcerated can help promote rehabilitation.  Inmates can potentially gain skills that can be utilized to facilitate their reintegration in society.  Those skills can range from technical knowledge needed to pursue a specific trade or the life skills helpful in navigating work place environments.  However, given the potentially coercive nature of work within a custodial environment there exists the danger for abuse of inmate work.  Moreover, the payment for labor done by incarcerated persons is abysmally low. 

1. Bereavement Leave in California: In the United States, workers' access to bereavement leave in the event of the tragic loss of a family member is inconsistent or nonexistent.  The state of Oregon offers up to 2 weeks of bereavement leave for employees working for employers of a certain size under its unpaid but job-protected family leave law. There is no federal law requiring that employers provide bereavement leave.  This leaves it up to employers and employees to make informal arrangements that may not adequately address the employee's need to grieve. California expanded access to bereavement leave in 2022, through the passage of AB 1989 (Low), Chapter 767, Statutes of 2022, which required private employers with five or more employees and public sector employers to provide employees with at least 30 days of service up to five unpaid days of bereavement leave upon the death of a family member. This expansion of bereavement leave did not include incarcerated persons. 

1. Effect of this Bill: AB 2624 would permit persons incarcerated in state prisons who participate in prison employment or an educational program, to request bereavement leave from the warden of the prison, after the death of an immediate family member of the incarcerated person.[footnoteRef:1] Additionally, and to the extent possible, AB 2624 would require incarcerated persons to be given access to a mental health professional during said bereavement period. Because AB 2624 only applies to state prisons, such bereavement leave would be available to approximately 50% of incarcerated persons in California. (Prison Policy Initiative, How many California residents are locked up and where (May 2023). Available at: <https://www.prisonpolicy.org/graphs/correctional_control2023/CA_incarceration_2023.html> (as of April 7, 2024).] Incarcerated persons requesting such relief would have to provide substantiation to support their request, and if granted, bereavement leave could be provided for up to 3 days. As proposed to be amended, a warden or other administrator of the facility must grant a request for relief, unless they can prove by clear and convincing evidence that exigent circumstances necessitate the denial of the request. Additionally, wardens or other administrators are prohibited from punishing or retaliating against incarcerated persons who request such relief. Given that bereavement leave is not currently available to incarcerated persons, AB 2624 would support the emotional and mental health of incarcerated persons by allowing incarcerated persons to ask for leave from prison work and education programs, to grieve the loss of their family members.  [1: “Immediate family” means any spouse, whether by marriage or not, parent, child, any person related by consanguinity or affinity within the second degree, or any other person who, within six months before the commission of the crime for which the person was convicted to state prison, regularly resided in the household.] 


1. Additional comments: The author may wish to clarify how an incarcerated person can provide substantiation for their request. This bill provides that “an incarcerated person shall provide substantiation to support the [bereavement] request” but does not identity how an incarcerated person could do so. Given that incarcerated persons are confined in custody they are unlikely to have access to death certificates and other authenticated information pertaining to a family member’s death. Utilizing the definition of “documentation” provided in in AB 1989 (Low), Chapter 767, Statutes of 2022. It may be more feasible to require the warden or facility to verify that a family member has died. Additionally, the author may wish to align the definition of “immediate family” to align with the definition of “family member” provided in AB 1989 (Low), Chapter 767, Statutes of 2022 to maintain conformity surrounding which family member deaths permit bereavement requests. 
1. Argument in Support: According to ACLU California Action, this bill “seeks to add Section 2710 to the Penal Code, promoting dignity in periods of mourning and allowing incarcerated individuals to access mental health counseling when resources permit. This new provision will undoubtedly lead to a more effective reintegration of these individuals into society. The lack of this provision in current law denies compassion in those undeniably devastating times, which is inconsistent with our investments in effective rehabilitation.”

1. Argument in Opposition: None

1. Related Legislation:  ACA 8 (Wilson) of the 2023-2024 Legislative Session, would have removed language in the state Constitution that allows involuntary servitude as punishment to a crime. ACA 8 is pending in Assembly Rules Committee.

1. Prior Legislation:

9. AB 1949 (Low), Chapter 767, Statutes of 2022, requires private employers with five or more employees and public sector employers to provide employees with at least 30 days of service up to five unpaid days of bereavement leave upon the death of a family member.
9. ACA 3 (Kamlager), of the 2021-2022 Legislative Session, would have removed language in the state Constitution that allows involuntary servitude as punishment to a crime. ACA 3 was ordered to the Senate Inactive File.  
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